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ens di rg PS es +m % 4 4 
7 Presper ‘ Appead from. the parish courkof the dupa 4 
| Teecs where and city of New-Orleans. 9° 6 ie. a. 
| either partyhes . Po ye 
» rae’ Porter, J. delivered the opinionof the court,” 
'- yelesstecent ‘This case comes up on’ bills’ dhe: , 
| fences ithe” and @ corfect understanding ofthem, requires | 
. Sraure. «, the pleadings to be*particularly set forth, = 
| ingaodiste- "Phe petition states that the platfitiff'and des © 
| fomaty ine fendant entered into co-parthership, for the 
| Taufanneed not Purposes of trade, on condition that the former” ‘ 
| menarv’e should purchase” in Philadelphia ‘and ‘other 
3 Birth ben the Places, goods, wares, and merchandise, Which 
4 “natinc aris. the latter should: sell in New-Orleans. The 
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“forwarded to tbe defendant, and:were him bi Aa 
‘ Cc > 
avin 
» That this partnership has been dissolved, 
a _ and the defendant repeatedly and‘amicably re- eet e 4 
ppaveemed to render just and true account of the rreme court Pee? 
" sales of the merchandise, and pay over, the ba-""Gounci can 
“Yance due the petitioner, ‘but which on dclen. e aan: 
- dant has failed to do. fy ee 
, That the defendant has, it. is true; rendered Si could. 
i ff “ the petitioner, a’ pretended decount of ,,fecaue be 
| “sales, but that the same is'false andfreudglent, rion tat 
". both as it respects:the quantity of goods, and por Sw dna a 
| the price at which they were sold, 9)» man, bat it 
_.. Phat the profit really:made on the parther- auc. pak = nin 
ty “ship property amounts to $48,089 89,towhich ,, pag ads 
/. the plaintiffis entitled to one half: 9) i dora, he 
3 The petitioneoncludes’ by: praying the de.“ 
* egrets be decreed to render a true, and. 
: * faithful account of the sales. of . said «goods, 
a mashes ade and pay over the ba- 
7 Be dance due to the petitioner; and if he fail to pay 
-” the-same, that he may: be*condemned to. pay 
>, the sum above nientioned, with interest and 
> costs; and »that the cause may be tried by a 
jury . 
The defendant pleaded the pee ‘issue, 


¥ 





e 
cases i tes cbtier.. 
Hage Dawe District. and that so - “far from being indebted tout ty 
pat plaintiff, there would be found, on a settlemer 
of accounts, a balance of $5,000 due byt ni i 
The answer concludes by a.prayer,that he ibe 
- condemned to my: the sum, with’ ine 
’ Costs. ads b% pas 
~~ This answer was filed.on the 28th ‘of Je 
“* ry;"and on the 20th of May, on the npiieel ng 
~ called for trial, the defendant moved the couft 
to refer the:,account s:to three referrees, to be 
appointed by the court, under the statute.» of 
25th December, 1804, and 10th-of April, 1805 
it appearing they were long and. intricate 
The court overruled the motion on the grou 
that as fraud was alleged in the petition, anda 
jury prayed to try it, the judge could not exe 4 
cise the discretion which he might do in-an ort 
dinary cause..To this opinion‘the defendant 
excepted, and its correctness presents the first 
question for our decision, - 4 
» The statutes referred to in the bill of ..€ 
ceptions, contain the following provisions. 
«That any suit, pending at any time, in th 
said court which may in the opinion of the 
judge require the examination of accounts, 0 " 
any. petition for liquidation of any, inheritar b q 
or of insolvent debtors praying. relief, may e A 
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| ‘oF THE trate OF LOUISIANA. 
; a referted’ to’ such person, or orgie “as the tage Dt. 
| courtmay appoint, whorshall, vunderlitsidirec:, Se-a_, 
ua tion'state ‘such accounts, or report his, or their) *F® 
opinion thereon tothe court.” gai i | Bas 4 
lative council, 1804, p. 6. Phe ; 
' >. That in all casemwhich’ ‘shall appear to the 
_” “said court to require the investigation of long 
and intricate accounts it shall be lawful for said 
= court to refer thestatement to three proper 
es persons to\be chosen for that purpose by the 
eourt;;who shall examine said accouuts, and 
» the-vouchers and .other testimony in support : i 
hem; and state such accounts in their re- ‘* 
| ’ ba to the court, which referrees, &e,, fe. Acts “* 
ng the legeslative cownesl; 1805, p: 256. 
“eT his question, with every other whieh the - 
‘, ‘cause presents, has been most elaborately dis-° y a 
»- cussed.. Among -other positions which were 4 
Ren argument, .it. was contended; the 
authority tosend a-cause to referees:could not 
. be. exercised in cases where either party pray~ 
ed. for % jury; bedaiise it would be depriving 
_ “the ‘eitigen of the right to the latter mode of 
_ trial». Whether thére be any thing in the con-» 
stitution of this state, which prevents the le- 
Siefpture from directing a particular class of 
cases. ‘to be trigdsby the court with the assis- 
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bys Distt tance of bere is a poi which will t vee 
yy amined When a a case: arises, where ‘it wil 
‘ep ‘necessary to do’, to setile the rights of tt 
; parties before us. As this case was not t 
from the jury, all* that we have 'to decide is 
the legality of the tpnregiptes refused 
) refer it, item: 6 c 
The first statutedeclares, cases of the cl 
now under examination, maybe referred to. 
ferrees. The second provides that: it shall. b 
awful, for the court to refer accounts to:them 
The first of these provisions it has been»ad: 
mitted, ‘leaves it discretionary with the coum 
to profit by their assistance, or not. The . 
cond hewever, it has been urged. takes,a 
that ‘discretion, and makes it ‘the duty of +t he 
court to refer them. : a 
This ‘éonstruction’of the statute has -been’ 
supported, by arguments drawn froma changé 
‘ in the intention of the legislator; evinced by @ : 
change in ‘the ‘phraseology of laws. passe 
within such a short inte time; by poo | 
convenience; and by reference to va 
-statutes in which the words it shall be lawful at 7 
used as synonimous with “ é shall be the duly.” 7 
&e. ( as . a 





arnited 
_ ‘inthe made pointed ont by the statute,.which 
declares % aweful fag teenies dosaoy 
- refusalto carry lays-into 
«saying» remedy: whidh the leginlatare hed. con~ 
~ ferpedyhence, the-expressions must be under- 
-stodd as leaving nio-diseretion. But-whenthe 
-yame:thing might have been accomplished in 
enn ase se Pare che 
: the-same law;, 


tain: thessame end, bythe terme. sll be Jaf; 
Yo. I. (N. s.) * 6 
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lil de eaticghecnatecliieritnritite , 
aid which the legislature has nent apt 4 
to aceord*hith, there’ is: nothing ‘illegal imbis © 
doing 86,.and that we cannot relnge Beciding | 4 
eeage rien pnapartedbapitedalins : 





> Napa,» rendered» @ 
* es and vein ht togiveo core ve 
, the witness -was 


* 
a 





,.and bad tendency Aon 


impréssions . on. the: mind hither 4 
consequently: it was within ibaa alowed. : 


On “ross, examination, to shew: th 

' ness.of the witness’,statement, byes 

book, the, inspection. of which. wojaldiai <, 

“tablished the-accoupts to have. t i ina, | 

different manner ta apasnidelins fed a 
tis dificult to meet this argument fairly, . 

and give it.a satisfactory answer. «The defem - 





na ny ec not have made the book evi- 
bccn eplbcltakcdi city agiss tile 
| a Now for the latter purpose © 
area cep antigo a sub- 


“This agreement was en- 

™ ed ih naisstthtnentndhea tiaedl six. weeks 

ger oan ee jury, and- by'it 

aorsins aaon submit the ee 

Sededinmncscen gen ies 

* jrayanight send'for this Witness, and. “examine 

> himoon, any point; Wescannot: believe, after 

y such an agreemerity reliance was intended to be 

> Blacedion.the want of eredit in the .witness’ 
 Keigaatonnatelh dithajay 

ott let by. the refusal of thé eburt ah 

early stage ofthe cause, to permit him: to state 

niet: pa ben ened fob 





correctness of the Aecinion ofthe 

in refusing a new trial. : ‘The p 

1 sabillgtt mingiadmelllidsigall adil 
exulonee: ‘submitted: ‘had not. been taken i 


Siskin wliepinvalatowiaiigs 
pr peaiins, aeteee 


had continued. for’ the period all 

ed, the parties eame ‘to the OL ideal | 
gl eimai lise ie TRE 
eight jurors nthe testimony’ a8 
taken, the | books: yer sonoma 
wrisententinony nf ———- 

"send for: ‘Henry Hatton, ita 

Joachio Rahn, : but no other wine, 
quire it ‘leis sol it Mr Ce 





“secnemeareonvoomany 


4 thesjuty the extract: of the letters fT! 

) --Batké, marked A. and his remarks B. aa ne 

i‘ evidetice, butfor thie sake of reference tothe m= 
> Stiginal tage” tect to-whichbeob+ PA 
. jecta” ut oy} ~~ o é Ais 

Rorerteenebony oe , 
A RR Bl SE 

P d;vit was also agreed ‘on by thie ‘pattie 

», deneeFeceived by them in'their nator 

_ wassto ates 


osPhe: aii Saeiin, and 
| ghhltts baa bed torpermit them to ‘swear to 
matters eormected! with the. proceedings pre- 
igus'to. trial,: and subsequent*to it, to'get a 
nee or to lay the grounds ‘fora new 
> taki ‘This interpretation of the ceed 
. a ali giving much atention to tie argument 
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CASRS IN THE SUPREME. COURT 


Baws, Did. We ate ‘atisbibas of the soundness Of the eo 
; =e ponder seamen epee ooh r 


ne words giving’ testimony ina swt, Cannot,” in fai 
Banxs. nese; be extended beyond the meaning attacl 
ed to the general provision, that a party’sha 
ex testify in his own cause: A tke 
pp po ry FR court & 

conde the tral égaly, frequently 66 

to tiie attorneys. It cannot be'p ad it 
thé intettion ‘ofthe legietire $p > exclude the 

only means throfigh which these fa #5 could be 
known, and without which the’ proceeding 


| ‘i ten es 7 

* Stetina Te 
has been made, and whose 
unieoniradicted,that the counselor both ‘pa 
told the jury on reliving thatthe depositions 


cd it twas pt aka wig 

Wid conde ener ev eb 
"yond doubt;'that it made a part of ‘the -C on 
tion on'which the’ jury'was to hear ¢ 
Ai snalegtngyeet Gonent Te ea 
_ be reduced to ~ writings Every 
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Maen o> 


‘ if inthe ase of Porter ve E 
A eT Rayon 
| “he fet after judgment. He lost his 
ar the appellant moved this courtto 
pte dd the cause for a new trial, in atder that 


it The application was resisted, on 
the ground that it was not the fault of the ap- 
“Vou. iit, (n. 8.) ’ 69 





case: ane: itlup. 
agreement was: pens into, 


him, of having his cage examified here. sdInder 


such circumstances. this court~cafinot «pro» 


nounce @efinitivély on his cause. “Rela. rey 
cedent we have heretofore estab e 
principlewhich it is important to. preserve, ing. 


relation to the pragite: in our courts, beaten 





initiff b: adopt lihcsagtll say 
tie: due‘to’ the argiment’ at bar, to'hotice — 
‘(ie prificipal reasons offered again thé 'eont 
a elusion just expressed, ial Pe PP vase 
" seBirsbcit was contended, the juty Were “hot 
| coilipelled’ to take “dowih the’ eyillende, ana 
r condequently, it must"be ees the: a 


x 1 tai ifthey were infirintd Salivit bigs. 
if p fettentored: to ‘them, ‘they werélto rediice’ to 
writing’ any farther: page Ip gare 


‘ ‘Silliow’ the inatvactiled selived;: sited Gi 

"strong a’one for relief, as if-ithhad beer ‘their 
 duty:to- reeard: the evidence. For he loses. 

; to appeal without tay fault ‘on bis 
parr 

‘Next it was urged, the iti ven if 
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| pe eset Riana. 
down this testimony, the consent of the 
to apie iar 20 
‘statemént as ‘thi 

We are. 3 


on, before, jr atithe trials»: 


son the pain dicoerd the jury he 


rend aaididiadeataniiaiatanelt 
five days after.the verdict had been 

and it canndt’be concealed, thet gnc ankel 
of getting the evidence was liable to strong @> ; 


_jections. For after the*space of time just men.» | 


tioned, how-eduld any one ‘be certain to-give — 3 # 





hoabinemnor: vthe very ite sriderenih ge etre 
_ was-delivered.to theijury?: Under,such cir “Gre” 
_ Sgumstanees; and-believing, as we doy, that the . 3 
e failure of the jury to. take down the evidenee, 
Ot: gave jthe appellant the: legal right tovhave a 
a 1 # D cial asen.scahia Yel this right.wes 
j P lorieited, by. refusing an offer, made, as a:sub-— 
atts pepititineleh tid heragneaele : 
affords 4 nh | 
he oiainaiiabetd he our Spclivigs bated ete. 
* saadesoagheholf of the plait The ‘hardship 
|, thigh be sustains hy. being compelled so leave 
hid family and:home.to pursue the defendant 
-Bireertlie: ruinolus onsequences to him,: from 
fe * jdhe delay ofa second investigation of accounts, 
., “\Wyehich on the frit trial, tdik the unprecedented 
7 amet cin monks hota haan ange 


«Z 
Ps : 
: ify 
1 } 


- good saith, Peek ear inthe 
most striking light. These appeals have-net 
, “been without their ney sr 
“fpr on record; andip segret th the ogision 

_ we entertain’ of the law-of the causes preventé'us 
from putting an end toiit.. Nothing gives tie - 





ig . East’n. District. court sepia than to be-er t to: 

i = make its judgments meet the justice, as ell. as: 

ie ; * Ck the law of each particulaaréase.’ *Butit’ 

|, PAs ere this have appeared clear to every one w 

has attended to the course of ' accion 

tribunal, that on all those‘occasions, ne 

doing of equity would have vidlated' a’ g 

_ and important rule, we have aniformly n S 

to sacrifice'the rule, to the case. This is our sities’, 

tion here. The appellant invokes his: maghnt-to tof 

be heard before this tribunal, and'says:he hés), 

been deprived.of it without fault enki pe rt. 

We cannot turn a deaf ear to this comple 4 

unless we violate a principle, ¥ whieh it is oft 

first importance to suitors inour courts to mai 

tain: ‘and nothing will reconcile the aed : 

soon to this jadgment which now compels tum, 

to’go again before»the parish court, than the 

reflection; how valuable the rule we, obey 

would be to him, had-the jury found a verdict, 

against him, and by failing to take down the. 3 

evidence, deprived him of the. means of getting: : 

his cause rée-ex ‘here on the merits. xndeg ae 
. Various. other * ‘qfiestions have been. ‘made. 

which the: opinion just, expressed renders uy? 

necessary to examine;-and it is therefore or: 

dered, adjudged and decreed, that the judg. zz 





3 + and that the ease ; be remanded for a om 
pe —— Paying costs’ of | this eG 
‘ Bevin. 


+ 7 


“ he 
azusedi , Preston and Carleton, for the pinks 
it Gop Morse and Maybin, for the ager 


io "Mtakrif, J. delivered the opinion of, ithe court; French. 

tag * deme tl Beeks to recover from the defen- gainst 

hs ants Se Price of alot which he sold, and by the 
et r : 


solvent ‘who bound himself to’ pay the price to. omen 

fie‘plaintift.” ~ si gt 3 
“The sy. dics Peentrie issue, ‘i. 
ipme ‘against them’ and they appealed. 

Wess notice a bill of exceptions to the, opinion. 
ti parish judge overruling the objection of 
e! ints’ counsel to the reading of the ' 
ndtrial dt of salé, introduced by the plaintiff 

on the ground ofits being writtenin'the French » 
nse ‘The objection was overruled: the 
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S¥NDICs. 


12. Martin. 649. ‘ 
The defendants farther urige ancien 


tiff has s illegally’ proceeded by suit, to hie 
expense and injury ‘of the other creditors s 


ing a judgment against the syndics, w hilt i 
legal right was only to concur and’ be pai 
contradictorily with the other creditor#: at 
time 6f filing the tableau of distribution: 

The syndics, it “appears, denied! she pl 
tiff’s right to the ‘moriéy técovered, thie 
pelled him to sue; he prayed that thee 
might be decreed to ‘pay him his*tlaim ai 


: 


“general relief. The judgment directs 


ro Tepe i 


* the defenitanta in their baghaity of arndics 


The rank and privilege,is to be fixed contr | 


 dictorily with all: i ig ON a v 


king the tableau, © ra re 
The plaintiff has, prayed ej “tobe 
amet etic, the pant, which condemns him. i 


costs. 


was condemned <i ocean 


_amicable‘demand was proven. — His'€ 


urges he was not bound, to admis 


. of ee, because it was aa -_ : 


denied. Be * Dray 
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We are of f opinion that as the object’of the Baw. Dit 
stit could only ,be that the plaintiff should be Gow 
,” . paid according to: his‘rank and privilege’ i in: Se a 
bee : ae: he; should be put on‘the tableau; the suit Jouxvrox's ; 


_ S¥NDICS. 5 | 


‘Was not one of those on which the act of 1813 
' -gequires a demand : suits-for the payment of any 
‘sum of money. Martin's — 2, mer 


It is ; therefore ordered, ad inllgall and de- 
creed, that the judgment of the parish court 
be annulled, avoided and reversed, and pro- 

| ceeding. to. give such a judgment, - as inour 

“opinion ought to have been given below; it is 
» ordered, adjudged and décreed, that the plain- 
a tiff have judgment for $1,288, to be paid him 
according to his rank and privilege, with costs 
in both courts. 


Beinondin for the plaintiff, Nexon for the de-~ 
fendants. 


Wn 


—@geo— 
FISK & AL. vs. OFFIT & AL. 


’ Appeat from the court of the first district.. _ Ife commis. 
; — merchant 
an ace, 
‘Maraews, J. delivered the opinion “of: the count eurteat 
mW. a 
eourt. This ‘is a suit instituted, to recover a lance appease 
e from bum, 
balance ofan account. Payment is refused by which be after 


Von. ut. (x. 8.) 70 : - 
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: 55A CASES IN THE SUPREME COURT 


3 on Diatict, the defendants, and a recoyery opposed, on 
ww =the of improper conduct by the plain 
Fisk & av. tiffs in relation to one of the itemis in their ac. 


fae 


(> Overr & at. count current which constitutes the bale 


: wala’ Claimed. Judgment was given in the court be. . 


: aienpoadogeg low in favor of the — and the def 
| + fhe ground that dants appealed. 


Pe en tec oa)... ae matter in dispute betes the parties, 
i Wek ein i is the price of 29 bales of cotton, which were | 
s Erde sold by the appellees as factors or agents, for | 
|: Waecezet and on account of the appellants. The sale, 
| Biseireum- as shown by the evidence of the case, wa > 
made on credit, and a bill taken on New-York, 
© ten for a third at sixty days sight. The bill was drawn by’ 
Beard ime one Smith, the purchaser; on a firm of which” 
— he was a partner, for $2085 70 cents, in favo : 
of the plaintiffs, who discounted it and gave | 
credit to the defendants in account, for the § 
nett proceeds: it, was protested for non-pay-_ 
ment in consequenceof the failure of the payees, i ' 
The drawer it appears also became insolvent; J 
and in the adjustment of his estate, the plain. | 
tiffs obtained $1000, on account of said bill, 
having appeared in the concurso as creditors of | 
the insolvent in their own right, and leaving a” 
loss of $1397 10 cents, including charges to be 3 


borne by one or other of the parties. 








- OF THE STATE OF LOUISIANA. 






_, . .‘Dbe prineipal grounds of opposition to a asta, Diteets 
z. recovery relied on by the counsel for the de-. pine a 
fendants, are: Ist. That factors or agents are "Sas © 
not authorised by the usages of commerce in O77 & 4 ~ 
the city of New-Orleans to sell for their ; 
employers on credit, and cannot legally do so 
unless special anthority be given to that effect. 
“od. Admitting: that the plaintiffs are justified 
by the usages of trade to sell the property of 
the constituents on credit; yet, in the present 
, instance they have been guilty of misconduct, 
such as ought, in justice to place the loss on 
them, -because they are chargeable with gross 
negligence in not giving ‘information to the de- 
fendants iti’ reasonable time, of the manner in 
which they had disposed of the cotton now in 
ve | dispute; by which negligence they have suf: 
he § fered: in paying over the amount of the sum to 
yy | Brashearg, the real owner, 3d. By assuming the 
| - character of creditors on the bill of exchange 
and ‘transacting with the insolvents, they have 
made the affair their‘6wn. og 
- In relation to the first ground of abies 
considered i in the light’of a general principle, 
usage, or custom of trade; we are ofopinion 
that factors: may sell on ordinary credit, by - 
sales made in good faith, and to individuals of 
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CASES IN THE SUPREME COURT 


4 "ate District. good standing: at the time of soles and that 


May 1825 
3 we 


they would not be responsible for losses: occas 


, Fux &4t- - signed by a subsequent failure of such vod 


‘Omer : 


sers; if they act with sufficient diligence im 
giving notice to their employers of the manner 
in which they may have executed their ager 
Whether this authority, allowed by customs D 
factors to sell on credit; would, under any cine 
cumstance, authorise them ‘to take bills of 
exchange on distant places as evidence of the) 
debt to,their principals; and thereby subject 
the latter to losses which may arise, from neg- _ 
ligence in presenting them; charges of da: ; 
mages on protests, &c. is a question worthy of | 
consideration, and one which we, think: must 
be answered in the negative; unless»full infor- — 


mation be given to. constituents of the manner © 


in which, their: business /has -been transacted,. _ 
and that inreasonable;time for themso direct, ” 
the mode in which,they may: choose to, have ‘ 
bills thus drawn, negociated ,on their accounts 
The right therefore legally, assumed by. factors. 


- and. commission. merchants: to; sell on. credit, _ 


does not. authorise them to sell for bills.in such, | 
@ manner.as %. subject the owners of . the pros 

perty.to any, loss which may be occasioned by, @ 
mismanagement, in their collection, orto dae 
































OP THE STATE.OF LOUISIANA. : 557 
| mages on protest, unless thé persons:for whose nae eae ; 
use they may have been received by their Un 
» agents haveefull notice of the,proceeding. "The "=<**- — 
conclusion: to which we have: arrived on this Onn & a1. a 
pointof the cause, would exonerate the defen- ty 
dants» from all-charges made on the bill in 
controversy on account of protest, é&e., and’re- 
duce it to a simple obligation to pay the ba- 
lance after deducting the sum obtained: from 
the estate of the drawer, with interest from the 
judicial demand: because they had notnotice. 
of the manner in which payment for tHeir pro- 
* perty was secured. » Nothing ‘on the record 
shows that they received any information-from 
the plaintifis on. thesubjectof sthis: raaiea until 
or- after itsi protest for non-payment... 





er ~The secon@ ground ofdefence sates “a 
dy. the. appellants. is.:based onthe negligence of 
chy jhe-appellees, in not giving notice that the sale 
ve “§ which they had.effeeted was on‘credit, but, on 
nt. the.contrary, by awexhibition of their aecount, 
rs:  —it'appears that the principals: were credited 
it, with the priceas acash saleon the 3d.of June; — 
ch, : 1822, which led them into.error,in paying over 
On or crediting the ampunt of the price to the-real 
Dy mn owner from whom they:had received: the cot- 


ton as agents. ‘ 


| 38 CANA EBE SUPREME YOURS: ; 
4 Ea:tin. District. — [tis true, as,contended. for by, the counsel 


7 @ al for the appellees, that this latter fact was not 
_, Fux &ax. disclosed ,to-them. when the cotton was om : 
Overt das. signed. The case .must be considered ¢ : } 
the. property was really, that ofthe consignors, 
and the eircumstances-of its being owned by” 
another person, and of the intermediate agents 
having credited him>with the price; can only.” r 
be.viewed as proof of the-necessity, obligation, 
and consequent: duty imposed on factors to ~ 
give speedy, certain, and explicit advice. to 
their entployers of the manner in which they | ‘ 
have conducted the business of the latter... -.9 © 
.Itis, mostelearly, the duty of every person _ 
whe undertakes to manage the affairs of an+ 
other, to give'due notice to: his-constituent, of 4 
the situation in which they are*placéd by his 
agency; more especially it isthesduty of those 
who propose themselves to the whole com; ff 
munity, as general agents or factors, to exhibit, — 
in addition to adequate capacity, a ceaseless — 
care of things entrusted to their ange 4 
both as to the manner in which they may be — 
conducted, and in advising owners, of the real 
dispositions, made of their property. This we § 
believe may be laid: down as a.general pio 
ciple, resulting from nuns doctrine on saeneyt 
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7 botits application, in pene rete is + Pega iat 
| not without difficulty PT ‘ 


. the interest of agents iin each individual‘case, . Overt a, q 


a the defendants, on credit;.they took a bill on 
they obtained money on that bill; credited the 


' eount with them, and did not give explicit in- 
formation to the latter of these proceedings... 
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«(What effect negligence ought to» hile - Figx & at " 


must be decided inva great degree ‘on its own 
peculiar circumstances. In that now under 
consideration, the plaintiffs sold the property of 


New-York for the price, in their own favor; 


defendants for the nett proceeds. in their ac- 


«The consequence of this negligence was that 
the appellants credited the real owner with 
the price, which to them,.if not lost; forever, is 
atleast put out of their power and immediate 
control. Let us admit then. that: factors and 
eommission merchants in New-Orleans. ‘may 
sell ‘the property of their, principals on a-rea- 
sonable credit; that they may sell it-for bills of 
exchange such as are usual in.the commercial 
transactions of the place. Still we are. of opi- 
nion, thas when this is done, the principal ought 
to receive due information of the ‘manner of 
sale, and that an account of sales rendered 
without stating that it was on credit, ought, in 
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4 og the*ordinary course of business, to be consids 
ered asa‘sale for cash. It is highly imported 
that the owner of property should know 
™. ther his agent has sold it for prompt pa 
or on credit; it -is. equally important *thathe @ 
should know the nature of the security by ; 
which the price may be secured, whether by © 
bill or itote. He has aright to direct the man 
nerin which such instruments as belonging to. 
him shall be negotiated, whether with or with) 
out recourse’on failure of payment by the origi: | i 
‘ nal promissors. “In the present case the de , 
fendants were, by the conduct'of the plaintif ‘ 
precluded from the exercise of any of thes ~ 
rights; for they had no notice of the janet 
in which their property had been sold, or of 
the nature of the security of its price. —. 
They have received the net proceeds ac: 
cording to the account current made evidence” 
in the case. The action is in the*nature of” 
one to recover money paid through mistake — 
or on an unjust cause. We are of opinion © 
_ that the conduct of the plaintiffs has been such, @ 
in the management of this affair, as not to au: 
thorise a judgment in their favor. Having are | 
rived at this conclusion on an examination ¢ z | 
the appellants’ two first points, it is untiecessa-’ 4 3 
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V aut a 


ry. to-discuss the third and last. See 3 Camp. Eat'nDi 4 
~ bell’s Reports, p. 291, de Paley onagoncy, pe. 2755 Me. phe. 


37, & 45. 2. Fux 6 & aL. 
In opposition to thé - idousniba contained: in Or & a 
the case'cited from Campbell, the counsel for 
the appellees has referred us to a case lately 
decided in one of the courts of the the state of — 
New-York: it is one, according to the newspa- 
perzeport, in which a factor had sold’ proper- 
ty of his principal on credit, to the amount of 
$187. The sale was made to persons in good 
credit at the time, and a note taken for the 
amount: the debtors failed before. it-became 
‘ due; and previous thereto a settlement of ac- 
r of counts had taken place between the principal, 
afid agent, and the. lattér-gave his note for the 





act _ balance of account payable to the-former at a 
nce” time subsequent to that:on which the note giv- 
ons en by the purchasers of the property would.be 4 
kel due. . The principal had negociated’ the fac- a 3 





tor’s:note, which the latter paid at, maturity, 
and brought his action to recover the amount 
lost by the.bankruptcy of the purchasers. It 
_ seems from the statement of the case that the 
-_ pirchasers/names ‘had not been. disctosed in 
the amount of sales, &. It does not appear 
_ whether the fact of the property having been 
| Von. ut. (x. 8.) 71 
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4 ——- sold on credit, was made known to the owner, 
| \-~m ~=but from the circumstance of the factor’s note 
“itcad 4+ being made payable at a period aocgeia 
| Orrre & 4% that on which the purchaset’s note became d 
itis presumed it was understood between thé 
parties that the agent-was not in possession‘ i 4 
the funds of his principal arising from the saletl 
of the property. “In other words he knew that # 
it had been sold on credit... [n the pres nt 
case it does not appear that the defendants 
knew @r were informed thatthe property had 
been soldon credit. They were kept in total 
ignorance of the manner of the sale until:bott 
drawers and payees of the*bill became bank: 
rupts. . The affair had the appearance of < 
finally settled in the aceount current, as if th 
‘salé tad been made for cash. . 
We are of opinion that the plaintiffs by thei 
conduct made the bill their own, and must ¢ | 
such bear the loss occasioned: by it. Whate 
er weight may’ be allowed to the news-paper 
Casé, it is not so similar to that under conside. 
ration, asto be a guide in our judgment: 
believe the principles recognised in the cast 
cited from Campbell to be sound, and a: 
ble to’ the present. 



























—- . on rHE 8 STATE OF LOUISIANA. 
a it is therefore ordered, adjudged and de- se 
creed; that the judgment of the district court be 4 
avoided, reversed and annulled, and that judg- aoe | 
ment be rendered for the defendants and ap- ° Orn & a 
pellants, with costs in both Gourts. * = 


Eustis & Strawbridge for the writ MCo- 
leb for the Hetanaate.: 


. . . 3 

KENNER & ‘AL. vs. DUNCANS'S EXECUTORS. 
‘Apreat from the court of Probates. | ; 

: +. Ponren, J. delivered the opinion of the court. Ifjedgmeent } ‘ 
We The petition states, that certain property. be. cnt where s 
longing to the. succession of A. L. Dunean, has rnaphags yt 7 
been sold under an order of the court of Fo-Fadgmeat re 4 
bates, at a credit of one,two, and three years. pe gaa 4 
That the petitioners are the first. mortgage camotsiay a 
¢reditors of the estatel@f.said Duncan, for @ crotitor mal 





Sy cheats 


much larger amount than the price for which sited oan 
said .ptoperty was sold. That they have de- the wer cet 
manded from the defendants the notes received tte repre 

by them from the purchasers; with which Se eae tere 
mand they have complied, in relation to two of gular course 4 
the notes, but:refuse to give up that received caves a 
for the third and last instalment. oo Meditteey a 






a. jection whatewor, to a prayer of the Siig | 
- Seams se oy they have never refused to deliver up said — | 
4 5 ong note or notes, and they know no reason why . 
4 to comply with the plaintiffs. should not get them, » ~t : 
| Get they wii Judge of the court of probates has made a dif,” 
, rene them ficulty, and refused to allow the defendants 
| tact ® hand them ever. Under these circumstances 4 
am they submit the case tothe court. — @ 
The statement of facts agreed on, is as or . a 
lows :-— _ i 
1. The property described in the petition » 
was sold. in the manner therein deseribed, : 
and set forth. be es 
2. The ‘petitioners are the first mortgagees — ‘ 
of the property therein described. ° ff 
3. All’ demands on the part of the state of 
Louisiana, as arising from the bond subscribed 
by A. L. Dunean, with I.L. M:Coy, and ae 
Nicholsén, ave beén paid and satisfied. » “"” 
The judge of probates has assigned for rea- E t 
sons why he could not comply with'what ap- 
pears to be the wishes of both parties in this 7 
suit, that on a rule taken by the plaintiffs onthe “9 
defendants’ to Geliver up these notes, notice : ¥ 
was given to the attorney general, ‘and*that on 7 
hearing the parties, an order was given, the 7 





| plaintifis might take out the notes, provided they East’n, Si 
* plaintiffs have. instituted this action, and on a 


__ sright. Either the attorney general as repre- 
senting the state of Louisiana was, or was not, 


gendered cannot be reversed, as it respects 
+} him, or'those he represented, without making — 
| ‘Bima party either to the appeal, or the action 
Me Gin nullity. If the latter, his right. to.interfere 
__ should have been contested. in kimine- litiz-— 


ae The parties acknowledged his competency by 





- iby the parties. 
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gave'security to meet the responsibility of the 3 
estate of said Duncan, to the state of Louisiana. Kenan a | 
That instead of complying with this order, the rein 4 


statement of facts made by two.of the parties, 
seek to have the decree reversed. 
- We think there cannot be a doubt, the 2 judge 


properly made*a party to this proceeding, If 
the former, : it is quite-clear, the judgment 


suffering him to appear inthe. cause. 

But these facts appear nd:where on the.1 re- 
eord, but in the-opinion of the judge: we are 
therefore, under the necessity of examining; 
and deciding the case, on the statement made 


The cause has Kien. ealenitted sithout ar- 
-gument. “In. the. petition jit is stated, that by 
the mnnpies the state, and the decisions of this 











Abe laws eameniataye dear dod 
fecha wee of ete opty : 









‘what'is hot, should be'sold; ‘tansdl think the ioe’: F 
gagee should have the’ same privilege on the 
itself, But in order to ascertain what that pri- 
vilege is,’ ‘not merely ts ‘it affects the estate, — 
but in relation’ to @ll other persons wlio may — 
have liens on it; these Jaws have provided the 
pretentions of the mortgagee creditor shall be 
examined contiadietorlypwith the otheFeredi- 9) 
: Wot owes th Hin "bai igi of q 
_ his privilege is established, that the person who q | be | 
administers the succession can legally, or with 4 
safety make paymenttohim. © 
- ‘The following articles of our code ‘indicate =| 
the duties of those who have the adihinistra- ‘ 4s 



















































ees te son the 3 
_ pre ei ay PRON a Revrons. 
| | Jaw forthe payment of the debts, of the estate, 

| the eurators: of vacant estates, shall: not:pro- 
ceed.to the payment ofthe debts of the estate, 
until they ehall have: previously obtained. the 
authorisation of the parish judge by whom they 
have been appointed; that authorisation shalh 
be necessary, even in case there.were money 
enough in hand to discharge all claims on the 4g 
‘} tate, but should, there not beisufficient.pro- | ™ 
‘|. perty to satiafy all:demands, it shall he thei 

duty tocause the parish judge-to regulate:the — 

| lasses of the. privileges, and mortgages, and 
| thus to establish the al sae the eredi- 
Be 8 MBA gor ot 
q . From ihn poison it it inp, “men 
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and. provision made for settling any. confit i“ 
which their different pretentions may give | 
rise to. ' 



































’ cs CASES IN THE SUPREME COURT , . a 
4 East’a. District, The mode in which this settlement should be... 
4 reg made. is not however so clear. - Did the article: ° # 
| Kewwen £41. just cited stand alone, there would not .per-s/ 
: Donci’s x- haps bé much difficulty in interpreting it. For. é 
: "asthe judge is directed. to settle the rank and)” 
order of the privileges and mortgages, it woulds. 

not be a strained: inference to say, that he: 

could not do this unless he-examined themall, .~ 

and to enable him todo so, all the creditors: 

should be cited before him, in order that each: ” 

should, present and: support their respective | 

claims. 4 

But the article’ jon quoted is 5 followed by > 

another, which provides that, “ public notice 

shall be given by the curator in both the Eng-. 

lish and French languages, of his having ob- © 

tained an authorisation to make payment; or of 

the sentence of the judge which settles the 

rank in | which the creditors must be paid, either 

. by papers. posted up in the usual’ places, or 
through the news-papers; to the end that any 

person interested to oppose the payment in 

the manner ordered, may take the necessary 

_ steps for that purpose.” Civ. Code, 178, 138. 

'- And the next article declares “ if any oppo- 
sition is made to the payment as ordered, the 

parish judge by whom the authorisation of 







Fecided ou joihey ebaldrsét 7 
‘and make opposition to that; 
already been adjudged on-eontre- 
i to whom they were ‘oppo- 
peda 4 ijudgmeént would form res judi 
jana se _ would not-be_ open for 
2 gsr 
he She dleking ofthe classesyof the lodeeibdgn 
; } mottgages spoken*of i in the 137th article, 
 ¥ welunderstand to be made by the’ judge, ona 
3 i. statement of the representative of the. estate, 
1 _ shewing"its effects and its debts active and pas- 
sive, which settlement does not become final, 
or authorise’ the curator, & other @dministra-, 
tor, to:pay until the creditors who are notified 
in thematiner pointed out in the 138th article, 
shall either fail to make opposition, or that the 
opposition they’make, shall be overruled. 
Vor. m. (N. s.) 72 
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< “Fa. Dit. The couistiiieipadiog whichis evi tly 
, SS tet pointed outby law, is peri. not 4h 
_  Bamnr& au very best that could be: devised to ¢ 
Durean’s mx speedy settlement of the estate. wes iti 
3 as some have: supposed, from le leav 
tor without remedy, forif: the | 
neglects or refuses. to ff oY tt 
tate,,and-obtain theorder ofttt 
payment, he can bec Lhe ¢ 
demand of the interested, D1 
render himself’respomsible. in hi ps 
pacity. . > thes 
The mode of relief which this ‘ifs 
resorted to in this:case, does not-appes | 
! tioned by auy of the provisions of our law, hes nd 
. it is in direct variance with its policy, whi h 
7 as has been more than”onee observed bys - thi 
court, to prevent advantages being gained 4 
one creditor over another, and to secure a leg ! 
distribution of the estate by examining the clai 18 
of all, or at least. giving all an opportunity. f 
being heard. 4 
The petitioners*seek by a suit carried:o1 
between them, and the representatives of the he 
, estate, to.have payment made to them,.before’ 
payment has. been ordered, and notice of iy 
given tothe world. They do more, they se 
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; gps: 3 their claim recognised snare Ot se Dee past 
st privileges, Without any classification be. aw 
e asthe law directs. “This appears to **"s © AL. 7 
juite irregular. If the plaintiffs: wish: oar 4 
en the'executors in the discharge of their ; 
ey must  calling’on them to file — 
tableau of the estate, and after this done and — 
sie cppment a wat due and legal no- a 
tice must be given of their having obtained this 
“order, hoe Ce ewintereuted, may if they : 





lem anicted. adjudged. snd de- 
i, that the judgment of the parish court, 
ssing this suit, be affirmed with costs. : 


} forthe plaintiffs, Hennen for the de- 


Gre MINTOSH vs FORSTAL § AL. 


Appeat fi from the reurt of the first district. Destin of 
ma © vost ag on 


*Ponren, J. delivered thé opinion of the court. 22 vais 
me This action is brought to recover damages, iN ous ype ne 
ore] —_ consequence ofa flat/boat being run against 
f it and stove by the steamboat United States. The 
eek Floss is alleged in’the petition to have proceed- 
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Pass, District ed from, the negligenee-of Sel 
dg the command of the steamboat... © #0 
Bintes «oe The general issue i is pleaded. The 

Fonstas.& At. tried by the judge of the interior court.; 
the aid of a,jury.» He gave meats for 
defendants. .The plaingi aled. © 

The evidence on whic the. cause was 3 aa. 
ded, comes up in the» record... We have eitgs 

“mined it with the utmost attention, and. com 
fessing with the judge below, that we-have had 
considerable difficulty im coming toa eone clue 
sion, still we are unable*to say it authorises 18 
to give a decision Wifferent from sf which e 
has pronouriced: <M rat ‘a 

The principal difficulty in our aide as 
been this: ,it-is admitted on all hands,the f 

‘boat was discovered. several. minutes: - bef € 
the accident happened-and there cann¢ be a 
doubt,.that the steamboat, by turning. Gill-jnto 
the current, as soon as she came in sight, nich 
have avoided the meeting. If ‘then, the care — 
necessary to be exercised on occasions: of this 
-kind, be tested by the steam vesselynot having 
taken, $0 wide a birth, as to.render the ee 
impossible, there can bemo doubt the, delen- & ¥ 

dants are responsible. We have: hesitated 9 

whether this was not the true rule in relation © ‘ a 









hi 
by 
pide 
‘. 
‘ 





tore ofthis vhere the ome in sac 
st co letely: under its guidance. But on = aoa | 
tion we de not think such extrnordmary Foustas Sa 
y was See ee 


r, whi es agent that im- 

_ patient gave him, he may have fairly 
re that:, ‘he could axoid the flats-(for 
va more than one in company) with- 
‘ _cuvleting the shore-such-a distaneeyas tode- 

Upeerne voyage up. Whether he.took the 

yyprecaution in due. time, ‘is the real 

bs 4 i the cause. The. presumption is 

~ against so the, boat struck. «The. evi- 

‘ , fines we have from the persons on, board. the 
fates, fortifies this presumption.’ ‘That we get 

. from the. pilotvand.others on board.the steam- 

: roys it, and states the accident to 
have arisen from the conduct of,the persons - 
on board, the, flat pulling out-from:shore, so, as 
ta render: it impossible, for the steam-boat.to 
pass. between the two flats; which:.she,could . 
have easily done, had they. not rowed,.or had 
ceased rowing, when hailed from.the steam- 
boat., With such contradiction. in, the,:teati- 
mony, and the opinion of the court below on a 








































9 case ru mee coum * 
a : Dastri riety ti “é “ = 
a ba iin question Pty tampa § mene 


a ae affirmative, and | bound te’ ‘make —_ h 
-. op cases we think the judgment of t rior 
ee court should be aimed with coo th 06 at { 


“Hennen ‘i Strat ride ee the plait 


i 


Ents oF ire Ps 
ws fo the defendants. ccs’ dis ne 


_ ” ing: Fira ry tess a i a 
sae ~ + oe ™ 4 
° BREAN ve cox. “—? Me e 
ap 
Surety on an ps fom. the’ oplagt of the first disttict.’ 


| 2henbie, “Porrer,Jédelivered the opinion ofthe court: 


though execu- 


F tion has oki The questiori:presented in this case-is, whe- 
| auie(the'" ther the:surety of an appéal bondjbe’ liable. 
; Whether the where no execution ‘has been, issued, or des 
penaltyofa § 4 
bond canbe mand made‘ofthe principal. WE eet W 
. demanded be- 


fore the defen- = The negative has been supported on the ae 


dant is en de- ' 
meure, quere? lowing grounds. i aaa od ell & 
The bond is a penal one. ‘The pena a 
forfeited only wher the obligor is in delay, e 
‘ demeure. ‘The debtor ‘is not in delay until jadi. | a 
cial demand. The condition ofthis bond was, 
that the defendant only became responsible on _ 
his principal failing to perform the judgment » & 
rendered against him, or sati the execu. J - 
tion which might issue thereon. Poth. on ob. | 
144, 350. Civ. Code, 284," 130: | 






oa 





fendan has no righ to clin discussion, 
. ig su t fo _* -responsil a : 

re *. gia Pee Sp 
Do Nowsin a tsitacioes the vsintipas it ap. 
5 toy, that if the defence, were perform- 
| Warite, of the judgment, proof.of,tbat defence’ — 
ould be required from the deféndant, .-The 


tiff not be called on to prove a_ne- 
The possession of the bond:would be ~ 
st ng proofof. hig right to-bring: action: on 
it, a8-that of a note or bill of exchange would 
ae call.on themaker for payment. . 
«The authorities referred to, a8 tothe neces- 
ity of putting t the defendant en demeure by a ju- 
_. @icial demand, haveno application to:this case. 
Phi i is not.an action to,.exact the penalty; ifit 
were, perhaps the defendant might insist, that 
uptil he was put in delay, it.could.not be ex- 
actedfrom him.’ This petition merely requires 
the defendant to comply with the agreement, 
to enforce which the penalty was annexed. 


“ It*is thérefore ‘ordered, adjudged and de. 
-efeed, thint the judgment of the district court be 
affirmed with cosis. ; 


Maybintor the plaintiff, Stemobtidgs for the 
defendant. 









4 East’n. District. .« « 
Maye 1825. 
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Pee 


It is not a 
yous ae 


. ~ sa pg ashe. aversithe wes 7 

| ifr os tenanide, andmedical aid, finished two off 
% ge negroes fromi the 29th day of, May, 820, tint 
— Metuieas the 25thiof Maréh, 1822, Being tie timel 
saa were confined in-thé jail of Point: ‘ou e, 
q chergestho which paristy’ the plaintiff avers he: is sherif 

“Salpatle, aiid dlso'moneyé ‘paid for taking ‘up the 

, cena pag papi!» for a a 3 cor 
p Eee teenies Ne: he 


=< = 
tive. ; pie, ” % 4 
ee Wace be . The defendant plodelyy- Ci. a “or ¢ 







































committed as 


felons and run- if. The general issue. Oh. Poa 


of 


‘quit of them 2. That the plaintit ai not reside 1 
| not authors the state, during the time for which he claims 
them gs runa- remtmeration for keeping the slaves. ©“ # 


mite not'e That he was not during thetis same Period rt: 
good defence <a 
theslaves were sheriff of Point Coupée. x 


Se | nai Pha He ove ives aherill bé'doeteined a 
failtoadver- the office in consequence of not furnishing bond — ¥ 


atte gail with security, on the first Monday of May, 1820, . : F' 


not recover his 













', legal fees, but nor at any other time during that years and by Ff 
-. ~ he may recover ae 
) the value of his not Causing the said bond to be recorded ac- 
services, if the + Lom 
; cording tolaw. + - -_ * 
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D, By af sunilar neglect in the year 1821. Dae Pas 
- 6, That the plaintiff held the negroes men- <a 
tioned” in the petition, illegally and contrary to Moses 
4 © Jaw, tothe damage of the defendant, for which’_™S"°== 
4 : ®, he prays judgment. cae | owner knew of ’ 2 
. .° “7. "That-the slaves-were taken up’ on averi- eggs s ; 
§, minal accusation‘and the defendant is not-re+ "Git ein) * 
i ‘ sponsible unless they were convicted. A oS a 
«8. That the slaves were not. detained ggg ed oe ‘ t— 
cystddy as the law directs. eg Clie ments * 
9. That «the matters and things -at issue in 4 
“this action have already been adjudicated oh 
and therefore cannot be examined again. = 
“And 10th, and finally; that if any thing be 
* wade plaintiff, he owesthe defendant a larger 
‘ i, sum, as already stated. a, 
s , To these objections tt thefollowing have _ 
) added inthis court.” - 
oo.” Ther plaintiff did ‘not farnish the security 
required by lars to entitle liim to maintain this 
Be, 
.2. ‘That he didhot» advertise the negroes 
drgaiios to law. Ri 
ta¢3. Sheriffs, are entitled to recover no other 
‘» fees *for keeping and maintaining runaway 
= slaves than such as are duly-fixed by:the po« 
~ “© lice. jury, and ‘their ordinances for a pur- 


i Von. int: it. 8.) 73 . 
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{ Baie. Dist pose must be promulgated. 2° Martin E Dig 
<A 514,516, 3 ibid 302, 2 Martin Rep, 455, 
Monéax 4, No amicable demand was madey and th 
MiXCHELL- (court below erred im: giving judgment, & 
Hi costs. OH 4 
The Ist, 2d; and 3d grounds of defence f . 
sented in the answer cannot be sustained. ‘Th 
‘evidence shews how little ground there is for 
the’ general issue. Whether the plaintiff re. 
.,. sided in the state or not, during the whole pe ; 
_ riod the slaves were in confinement, is a que . 
tion ‘with which the defendant has nothing 
do. The commission ‘produced and read in 
evidence on the trial, proves there was dl 
foundation for the objection, that the plaintiff 
was not sheriff of Poigk Coupée. «9! 0.71 
‘As little do we eonsider the-@ebsinddt ve 
ported in his 4th and 5th pleas: ‘Phe 
rule of evidence ‘is ‘that where ‘one charg 
: another with a culpable. omission or breach of 
duty, the person who thakes the charge, js 
bound to prove it, though it may involve a ne 4 
gative; it being one of the first principles-of ™ 
justice riot to presume a person has acted i | i 
gally, until the contrary is-proved» The . 
fendantcharges here a breach of duty, and be | 


-has offered no evidence to sustain the 
> 





OF THE SPATE OF LOUISIANA. 


__ though-‘such ‘evidence, was within his power. 3x] 
’\ by calling on the persons who are directed by ayy 
.  \aw'to take these bonds, and with whom they Monae : 
ard'to tie deposited. Philip on Ev. (ed. 1820) Meme 
150. 9 Martin, 49. 
VE There. is no evidence. the plaintiff held. 
t apiitirati contrary to law. They were de- 
livered to him:as runaways; bas Kas . 
to receivethem. © - hive, 
VIL The slaves were not sonia’ for felo- 
ay athe; ‘buts felons: and.. fenawaye.. The 
oe ofvevidence to establish they were the — 
- former, did not necessarily acquit them of being © 
‘ * athe latter, and the sheriff was bound to oP 
Ma in eustody as runaways: pi 
“s VII. Whether the slaves were kepti in iain 
* eustody or not, cannot affect the plaintiff’s 
__ aright of action,’ though it’ may, according to 
circumstanees, diminish the amount he ought 
to recover. "The “sheriff let them out on his 
own responsibility: 
There is not the slightest iets for 
this objection. The right to retain money in 
the plaintiff’s hands to satisfy this demand, 
~ was the only point decided by the court. ‘This 
does not furnish the plea of res judjeata, as to 
whether any thing, or how much be due the 
plaintiff. : 
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os a X. There is.no evidence in the record: 

 ~a~eww plaintiff is indebted tothe defendant. 

| Moxcax The first point made-in this court; in relati 

Merrett: to the want ot security, has. been already @ 
posed of. The second, that he did not adver. 
tise the negroes, requires more particular no- 
tice. The fact of hismot having,dene soyiis i - 
clearly established. But it is in proof, the de- © 4 
_ fendant, who visited the parish where the slaves | * 

were ' confined, had. personal knowledge of 
their being taken up as runaways and: th : 
into prison; and that ‘he declared he\had ndy 
claim to them. . Under these-facts the defen- | 
dant called on the judge, to charge. the jury,: 
that the plaintiff could’ not recover. ie, 
court. in compliance..with this request; did” 
charge the jury thatthe. plaintiff could a ‘ 
cover ag sheriff but added, they might find fory. 
him on a quantum meruit. ~The opinion’ of the | 
judge a quo is complained of by both parties; \_ i 
It appears to us, however correct. The pai f 
uff’s right to the compensation given by law - 
for his services'as a public officer, is necessarily 
dependant on his having performed those services "% 
according to law. Ifhe varies from the direcs # " q 3 
tion prescribed by the statute, he cannot claim ’ a 
under it. But although not entitled to the fees q 4 


te 





_ OF THE STATE OF LOUISIANA. 81 
en by-it, he is still<entitled op weanitiienbiidin ie 
if be bas benefitted the defendant by clothing wae 
and: feeding his negrées; and what the amount , Memes ~ 
»of that remuneration should be, the judge put ‘™™°""*- 
fajrly:to the-jury, by telling them they should 
ps tnd for the — what his services were 
etnies ef r bes ty 
+ This opinion desidians it unnecessary to enter 
“4 into the question, whether a sheriffcan recover 
any other fees but those which are a5 on the 
ie police jury. | 
ad: In addition to all these sabes the Second 
i, 4. presents another on the part of the defendant. 
) Ad It. appears: that one of the negroes was let out 
; 4 Sn for some time, and placed on the planta-— 
vh ‘tion of planter in the parish. - The reason as- 
*, signed by the plaintiff for his having made this 
4 disposition of the slave was, that he. was sick. 
‘On the trial the plaintiff was permitted to in- 
-terrogate the person at whose house he was, as 
to the conversation that passed between wit- 
ness and the deputy sheriff, at the time:the lat- 
ter delivered the slave. To the opinion of the 
court permitting him to do so, the defendant 
excepted. The whole of this. witnesses evi- 
dence comes up on the record, and the only 
conversation he, relates, is, that having under- 





casebawieasiattcin cove 


> age Pat, stood the reason for ‘sending the negro. to, 
SVS house, was that he’ was'sickyhe told the de 
q Moneas ty sheriff he would feed‘him and cloth h 
Merton. his own negroes, dnd set: him, to: HEED 
able. . What the. witnesses: motives were 
taking the slave, could not in any respect havg", 
varied the legal rights of plaintiff &.defenda nt 
and it being very clade it nouhdnot bersiiote: | 
enced the minds of the jury, it ie unnecessary * 
to remand the¢ause-for’a ‘new ‘trial-on this’. 
" ground. t ge ii “a 
| Several bilis'tef,txeepticns were. taken d 
ring the trial, by the plaintiff; which it .is: om 
necessary to notice particularly, » ‘ther oa 
sent nothing which can affect our judgment on” 
SENS AE te aeetindan en etnhy 
cause to be remanded: | “ . 
, The suit does not appear to have bees 
"singh without a demand. ~ The pleadings’ 
and evidence shew these costs: hail been de- ‘ 
manded, and contested -by defendant, before 
the institution of this action. re : 


It is therefore ordered, adjudged and de 4 
creed, that the judgment of the district court | 
be affirmed with costs. 


Watts and Lobdell for the plaintiff, Workman 
for the defendant. 





‘We CROCKER Ws’ NULBY & AL: °° "i i art 
‘ne gh os ik” Slee 
<” » ~ Powter J. delivered thé opinion of the court. Rout aan 
a.” omoeon from ee =e 
) (gf of grodnd, orin in case he cannot revover it, @-momistee Bar 
7. ‘Swivel monty shia oe stent eaigmtagind * ¢ Consent of 4 
; ; ‘A to assure the payment of. . eae | 
igs tds unnecessary to examine the validit) of eee 
le the pretention last stated, for the elrenad *' 
if] goon > term! the PHP vias 


: Ddghiaiidesdtibey Ido sell to Mr. Fol- 
*deetythe lot adjoining that which he new owns, . 
for $450” &c. After enumerating other objects 
, tatacanting: in the whole to $773 50.cents, the 
. instrument eoncludes with the following clause 
'¢ of all which I shall authorise a formal. sale for 

the abovementioned sum of seven hundred and 
. seventy three dollars: fifty: cents, ‘one ‘half. of 
which shail be paid in December,1811, and 
the other half in the same month of Decémber, 
4812, he, the purchaser, mortgaging the two 
lots until final payment. 
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a Taste Dts, This writing-beare dlatetthe, 12h Septembé 
s ae 1811, and is signed by the plaintiff ‘it has nite 
CaockE® the sigmature of the vend@e. =" = . 
There can be no ‘doubt this was a sale se 
seing privé of the premises now sued for... he 
is price, thing, and consent, the vendor'states 
he sells, and promises to passa title by au 
» act. gi 
It has been objeaied this instrument is oe 
: thing’ but a pollicitation,as it wants the. consent, } 
he ‘and signature of the vendee. This eonsent 
. may be shown by-evidence alunde, and the prey 
sent case abounds in proof, the purchaser ac. 
cepted the sale. He had it recorded, lie.en-) 
tered into possession, and his’ heirs paid th 
price. At is contended this payment was made 
toa person net-duly authorised to ieceivns it 
admitting the fact, it is still not léss evident 
the assent of the purchaser to thé op. Kal 


11, 217. | : i i 


i ean ey 
b ~ ° 


- ate 


It is therefore ordered, adjudged and de- 
creed, that the jadgment of the district court 
be-affirmed with costs. "a 


Christy for the plaintiff; Preston for the defei | 
dants. A 





' this case for a new trial. 


or THE STATE OF LOUISIANA. 


: 
iis “RITCHIE vs. WILSON. 
AgrpA. frien the court of the fourth district,. 


‘Apri, J. delivered the opinion of the court. 
~The defendant arid appellant moves to rerfiand 


aj 


if: 


-“'Pheaction is instituted on’a pretiey fiote, 
given to the’ plaintiff for his. wages, as overseer 


> onthe plantation of the defendant i in a year 


2 ioe. ee * 
"The ‘answer contains the general i issue, and 
: a'pléa,” thatthe defendant” was” not bound to 
" pay thenote, because the plaintiff while acting 


“A 
ie 
5 Pe 
a 
sal 


ee 


4 


' East’n, District, 


May 1825. 


~~ 
— 
Wursder. 


Damages for 
an injury can- 


‘mot be claimed. 


~ inreconvention, 
one year after 
its infliction. 


in the capacity of overseer} did in violation of — 


his duty, and by improper and cruel treatment 
tea négro girl, the property of defendant, cause 


het'to dréwn herself: whereby he has sustained | 


load t6 the amount of one thousand dollars.” 


Po this answer an’ ‘intérrogatory was’ ‘an-" 


nexed, calling on the plaintiff to'state on oath; 


whether the note was not given for his wages 

i as overseer. The judge refused to direct it to 

be answered. » lle heal 

4 . There is no allegation, the defendant ‘was 

_ ignorant of this fact when ‘he gave *his ‘note. 
As it occurred before the settlement of accounts, 

and execution of the instrument, there is a 
Vor. in. (nN. s.) 74 
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a Bit strong presumption, he knew it then; and*if 
we he did, it raises a strong presamption agai 
RumeutE, the justice of the defence, that he should av 
Wuus0%, - given his note for $628, to the plaintiff for hi 

wages as overseer, when at the same time tf 
plaintiff owed him $1000, . * tC | 
The judgment of the court below was eé 
rect. Answering the interrogatory,, could p 
have been of any use to the defendant, for th 
claim set up was barred by prescription. The 
wrong complained of had been committe : 
more than one. year before filing the demand 1 
teconvention, Par, 7, tit. 9, law 22, .Doliole +e 
Morgan, Vol. 2,26, Inst. 4, 4, Vs. 
But as tt is possible, the defendant did pati 
"quire a knowledge of the. injury antl with . 
twelve months preceding his putting in thi 
plea, although he has not averred it, the judge 
decided legally, i in reserving to him bis right t 
enforce it in another action., : a 


ft EOE OP REE ERE pe EVD wR eer pr pg By j ; 
seat tt Ope = a ig SO BS AIDE ee ee EOS 
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It is therefore otdered, adjudged asi aa 
creed, that the judgment of the district co : ) 
be affirmed with costs. 4 3 


Nicholls for the aniite White forthe 
dant. 
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: ‘OF THE sTATE-OF neem 
a es @y, “MILLER ws: BENNEN. * 


oe ; or from the parish court of the i} = ; 
— and city of New-Orleans. ein Hes 4 
? “Porter, J. delivered the opinion ofthe « court. mas ade partie 4 
_. The defendant ig sued as endorser of a pro- A eet ‘ 
ig iifissof'y’ note, and. in addition to the usual alle. hoase: or ofie, 
-) gations of regular protest and due noticé, fia. — 
bility is chargéd on the ground, t that shortly 
_ after the execution of the note, the defendant 
_ in order to secure himself against his responsi- 
: . bility as endorser, obtained from the maker a 
Be transfer or fe of a tract of land, to be void, in 
” ease the latter saved him harmless. 
©The general issue, and a plea that the plain- 
uff was not the owner of the note sued on, are 
_ thedefenice presented by the answer. 
"Phe “evidence shows élearly there is no 
ground whatever for the latter dbjeétion. The 
first presents more difficulty. 
The tiote is drawn in favor of acertain Joseph 
Orillon, with interest at ten per cent., and is 
made payable at the maker’s “elected domicil, 
at the house of Alfred Hennen, in N. Orleans” 
The evidence showed a.demand at the office 
of A. Hennen, which was in Royal-street, and 
that his dwelling house, was in another past - 
>. the city. 


a 
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CASEGIN.THE SURREME COURT — 


The judge, charged the, jury,*the deriiand. 

} sg was bad; but that the defendant was reopelal 
eS ble’in Cogséquence of having taken security 
save him from the effects of his aonpiany 
The verdict was in conformity, with the; 
» The defendant excepted to. the latter, on i: 
appealed | from the indgement which 
the forbek. .” 


The case presepts era points f ‘fr r dese Ne 
First, whether the demand of payment ..was 
god... 


Second. Whether rte shotice wag given; 
the defendant.. 


; rene : sini ee 
v i ae eae 
% “ie aos cis 4 ris ogy ae re 


ie oe es 
“He 


* . 


And, lastly, whetger the dray, 
er having given the appellant security to save 
him harmless from the effects of his ender 
ment, does not render, him liable, although th 7 
note has not been regularly protested, mdi 
We think,the demand was legally sviadred : 
note was payable at the house of the defendant, | 
without designating whether it was his dwelling 4 
house, or the house where,he kept his office _ ; 
Under such circumstances we helieve.a demand. 
at either good, The,expression is indefinite, ” 
and the +holder had_ certainly more. reason , to | 
presume it was the house whete. Mr. Hennen ~ 
generally was, and his business was, transacted, 


than the private residence appropriated to ny 


use of his family. 
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- Phe defendant was regularly notified of the Bair. Distrit. 
failure of the maker to take up the note. The sw q 
notary swears that the day after it was protes- ~ ™=2=" 
_ itedyhe left written notice at the office of the uh Snes. 


‘ it hapa. , , = 
at is ‘therefore ordered, adjudged and de- 


; creed, ‘that the judgment of the district court 
: be affirmed with costs. | 


Gertie for the plaintf Hennen for the hed 
fendant. » 


. Pee * 
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WHITEHURST vs. HICKEY § AL. 


Berea from the court of the third district, - Pp cheeuian 
tp 


of the reasons 
— J.delivered “the opinion ofthe jaaymeat s 


: This is a suit brought/against'the cura- sly ries 
tor we estate of the late’ F. Amelung,’ who” 1 aia 


was'sheriff of the parish “of East Baton-Rotige, Mati tnats she 
andi against the sureties of the latter as sheriff Seon cuasntel ol 
aforesaid, | KODs conan aad q 

» The petitioner claims remunetation for the dence th ence tat the | 


loss and. damage occasioned by the negligence approved by by 


and misconduct of the sheriff in the execution a sureties 4 


of judicial process, wherein the interest of.the although pened be q 


, former was concerned. Judgment ‘was fen- 
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é Bact anak dave in the court below against the curator} 

q ae and in favor of the sureties, from.which latter 9 

| Wevresvns? part of said judgment the plaintiff appealed: 

| Hicwsr at. The icase\has-beenheld longer than-udual 

_ under advisement by the court, in consequence 
of believing that it involved a very import: 
question in relation to: the. jurisdiction of the | 
district and probate courts of the state. fe | 
circumstance which led to this belief, is the. 
appearance of a bill of exceptions on he port 
of the curator to the judgment rendered:aftes 
the verdict of a jury to which the case | 
been submitted, on the ground of incompe- 
tence in the court. 

~ This is in truth an exception to a final joie’ 

ment which (as has been repeatedly decided,) _ 
cannot regularly be taken. In examining‘the— 
record more minutely, we discover that the cu. — 
rator is.no. party to this appeal, either Ss: ap-— ' 
pellant or appellee, and therefore no notice can 

. be taken of his interest in the cause. Itisto | 
be considered only in relation. to the sureties — 1 
who are the appellees. In their answer to'the 
petition, after pleading the general issue, they 

_ further allege that the sheriff’s bond relied on — $ | ‘ 
by the plaintiff is illegal and void. q 

The case comes “a before this cour 
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: on several bills of exceptions taken: to the opis Bast’. Districts 
_ niors of the*judge @ guo given:in the: courseof co Ae see ; 
the: triabbelow. Ist: That by which he pero W=enener 
mitted the'record of the suit carried on to judg- Hie ® +» 
, ment-and: issuing of execution, wherein the’ m 
j _ sheriff's: charged with negligence and miscon: 
| duct,torbe given in evidence: to the jury. 2d," 
|  Tothat by which he rejected: the copy: of a: 
band, provento have been subscribed by the: 
defendants, as sureties for the: sheriff: 3d;:Te: 
| «the opinion whereby he refused parol evidence 
 to:prove that the parish judge did assemble 
- the justices as required-by law to approve the 
_. security offered by said sheriff. 
As tothe first of these exceptions we are of! 
"opinion that the judge did not err; in admitting’ 
_the recordin evidence. The ground on which 
its;ad missibility was opposed; is alleged nullity 
“in:the judgment on. account’ of no ‘reasons‘be- - 
ing: adduced in-its' support: | Admitting that’ - 
such nullity exists, itis'only relative,and cannot’ 
be taken advantage of by the — defen- 
dants. 
. «Phe ajinian ob4hetidue, od bapienilensa 
the second eraenees: sme believe: to'be' 
erroneous. 
The ‘till iadcaguenetione of the copy of the 
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| Esst'a Distridt bond offered in evidence, the real existence ot : 


a the original at a former period, and its loss: 


% WaITEEVEST without fault of the plaintiff or by a fortuitous q 


q Duexay & 4“ event, were amply proven on the trial ofthe 
‘cause in the court below, as shewn by the 


cord; and the judge seems, not have rejected: ‘ 


the evidence on account of any defect of prooll ee 


in relation to the copy, but under an impres- 


sion ‘that the original itgelf was void and inva- "4 

lid, in consequence of defects in its execution. * 4 

' pelled.to enter into a discussion of the law — 
which requires sheriffs to give bonds, and . Vag 
points out the manner in which they-ought to’ Hy) 


In testing this opinion, we are therefore com 


be executed, The act of 1813, requires every 7 
sheriff inthe state to give two bonds, one for 


the faithful discharge of his ministerial fune-' 
~ tions in the execution of judicial process, the: — 


other for collection of taxes. Both are order-~ 


ed to be recorded in the offices of the clerks 
of the parish courts. 1 Mart. Dig, 696. 


The bond now under consideration is alleg-’ a 


ed to have no binding force on the persons.who' 
have subscribed as sureties, as being defective 


in its execution, and yoid because not recorded,*. 


&c. The act above cited directs how sherift’s: 


fee | 



















_OF;THE STATE OF LOUISIANA. 593 





es 


bonds are t 





executed, and the security of- East’n District. 
May 1825. 
fered approved. Hd. 698, art. 3. . 


“The parish judge is bound to convene a W#!T#HeRsr . 
“court (as.it is termed) to consist of himself and Htexs* © 4” 
amajority of thesjustices of the peace of the’ 
parish, who are required to judge of the suffi- 

_ -cieriey of the sureties offered and to approve or. 
/@ © réject, as in their opinion propriety and the 
4 general interest may dictate. This court 
‘ is not by the law compelled to reduce to wri- 
ting, or to make out any process verbal, of their 
eee s. The justices of the peace ap- 
/, pear to be called in aid of the parish judge, to 
: 9 “assist. it judging of the sufficiency or insuffi- 
ne of the security to be offered by the she- 
iti but are not required to sign the bond if 
Fe accepted by the court. A bond shown to have 
been rejected, would not be binding on the 
jp dubscribers: the want of the justices’ names to 
* tieinstrament, is however, no evidence that the 
4 : sureties haye been adjudged insufficient and 
“|, the bond rejected. A certificate of the parish 
4 | ‘judge, showing that bondstythus taken, have 
| © been executed with the concurrence of the jus- 
tices of the peace, ought to be good evidence 
_ of approval of the sureties, and consequent, va- 
_ lidity of their obligations. The copy, offered 
Vo. m1. (N. 8.) 75 
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East’n. District. 
May 1825. 
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in evidence in the present call, purporting | 
the original was signed, sealed and delivéred, | 
in the presence of the parish judge and i— 
of the peace, who approved the security given | 
by the sheriff is sufficient, having the cignatiie ’ 
of the judge. or 
We are therefore of opinion that it is "go } 
and valid according to the strictest forms 't ‘of 
law. It now only remains to consider whethe 
this validity is affected by the want of recor’ 
ing, in relation to the obligors. All the solem 
ties required in the execution and recording 0 
these bonds are instituted solely fon thé benefit 
of the obligees (vim) the public. “A failure te 
comply with them may lessen public securi 
but certainly ought not to be so construed; aamy 
to exonerate sureties from obligations volumy 
tarily contracted. It has beenalready decitled 
by this court that promissors must remail 
bound in the manner which they may havé 


thought fit to bind themselves, if the contra 


be not illegal. a 


In relation to thé last bill-of: exceptions; ey 
are inclined to think that oral testimony Sight 
have been properly reéeived in corroboration 
of the fact declared by the parish judge in exe- 
cuting the bond, that the justices of the peaec 


present, approved that which was done, 
‘ / 








~ 
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ered, a But if the solemndeclaration of the judge, ‘n astn. District. 
tices j the instrument itself, be sufficient to establish ue a 






















Zive » | its legal execution, additional testimony would a 

ature | . beuseless. ore 
hl According’ to this view of the case the judg- , 

ood ment of the district court must be reversed, 

18 ‘of. and as the cause was tried before a jury, and 


legal testimony rejected, it appears to ‘this 
court to be most consistent with its uniform 
Bretice to send it back for anew trial. 


“It is therefore ordered, adjudged and de- 
cred, that the judgment of the district court, so 
far as it relates to the appellees, be avoided, 
reversed and annulled, and that the cause be 

‘remanded to the said court, to be tried de novo 
fween the parties to this appeal with instruc- 

‘ to admit in evidence the copy of the bond, 

nom a ‘and it is further ordered, that said appél- 





la lees pay the costs of appeal. 


ra 
4 Watts and Lobdel for the plaintiff, Duncan for 
the defendants. : 
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| Pap, Dia. /——MILLAUDON vs. ARNOUS & AL.” | 
' Minaupy Appear from the court of the fourth distried 


%& 40 Marin, J. delivered the opinion of the court. 
_ An agreement 


_ by the endorser Lhe defendants, syed as endorsers of a 7 
a a missory note, pleaded the general issue, and: | 
3 me feed price, that the plaintiff neglected to protest the note, | 
--horenrgad and to give them notice of its not being paid, © ’ 
"erates theea- and did make. arrangements and sgrecmoutal 
cn with the maker, forthe payment of it, whereby 
they were discharged. He had judgment and 
they appealed. ‘ 
The record shows that the protest was read 
in evidence, and the notary deposed he gave © 
notice to the defendants by a letter, which he | 
put into the post-office. — 2 
Bouton, a clerk of the plaintiff deposed, ’ hat 4 
the plaintiff, having heard the defendant*Pe-. | 
dron was at Vignaud’s, in this city, sent z 
the witness there, who was told by Vignaud j 
that Pedron was out, but if the witness~came — 
about the note, he could tell him he heard Pes. 
dron say he would call and pay the plaintiff: q 
This was in the course of 1823. 
A letter from the plaintiff to the defendants, 
shows that he wrote to them, that with the view 


of facilitating the payment of the note to the 
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from: him, provided, they were delivered in 


March following; that he had waited in vain, ™!™4v»0™ ] 
andhad declined purchasing pickets from other Anwovs & At 


persons. He now demanded payment from the 
defendants. 

‘Vignaud deposed the plaintiff told him he 
had settled with Blake (the maker) for the 
note, that Blake was to send pickets in pay- 
ment, that witness, calling a second time to 
ascertain whether the note was really paid, 
was informed Blake had settled it, and was to 
send pickets. 

It is clear that the maker of the note acqui- 
red from the plaintiff the right of paying it in 
pickets on a deferred day. Although the plain- 
tiff cautiously promised to purchase pickets, 
the object of this agreement to purchase was 
to facilitate to the maker the payment of the 


note and thus the plaintiff forewent the right of 


demanding money in payment of the note, till 


. the deferred day, on which the pickets were to 


be delivered. 

The facility thus yielded to the maker was 
an obstruction to the right of the payee, the 
plaintiff’s endorser. For the plaintiff could 
not have transferred, after this agreement, the 


maker, he had promised to purchase pickets East’o. District. 4 
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May 1825. 
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3 . District, absolute right of the note to his assignee; no, 
~~» hot even to the defendants, if they had tendered 
Muravpex him the amount of the note, inorder to pros — 
Anwows & 41. secute the maker, for the note must have pags | 
sed to the assignee or the defendants, cum, q 

onere. For the plaintiff had, when he made . 
this agreement, the complete ownership of the 
note, and every bargain made with him, in- 
sured to the maker the proposed advantage in — 
the payment ofthe note, not only against the Ff, 
plaintiff, but also against any person, who by — 
the assignment or delivery of the note, with a _ 
blank endorsement, might succeed to his rights. 

There is no obligation of active diligence, in 
the holder of a note, to sue the maker or any — 
prior endorser, and he may forbear to sue, as — 
long as he pleases; but he must not agree to give . 
time, SO as to preclude himself from suing him, | 
and suspend his remedy against him to the pre- 
judice of the endorser. Chétty, 371. 

- The holder of thenote, who intends resorting 
against his endorser, must retain the faculty, 
on receiving his payment from the latter, to 
transfer him all his rights, rani unimpair- 
ed, against the maker. » 

By doing an act which impairs this faculty 
the recourse against the endorser is forfeited, — 
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and no circumstance can restore it without the rr 1 

endorser’s concurrence. Vance 
Here, till the first of March following, bythe — a 

agreement of which the plaintiff’s letter con- 488° © 4% © 

taitis the evidence, the right of sueing thema- —__ 

ker had been abandoned by the plaintiff, with 

the hope pickets would be provided according 

to the agreemént; the: plaintiff during that time 

eould not call on his endorsers for payment, 

for if they could be obliged to pay him,it would 

follow’ they could oblige the maker to‘ pay 

them;. which would be inconsistent with the 


agreement, that he should have,the facility of 















paying in pickets, on the first of March. 

The plaintiff’s letter implicitly recognises 
‘the obligation he had put himself under,to wait 
with the maker till the first of March. Forhe 
makes the neglect of the maker to comply with 
his ‘promise, to deliver pickets on that day, 
the ground of his right to call on the defen- 
dants. -4 

But the plaintiff, by entering into.an obliga- 2 

tion to give time to the maker, rendered him 
less active to pay, than he probably would , 
have been, if. he had continued liable to a: 
immediate suit, and the plaintiff's right on the 
defendants, affected by the indulgence he gran- 
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’ “Ss District ted to the maker, cannot be restored or revi 
“ew. ‘ved by the neglect of the latter. vi 
_Meagvnoy The ‘plaintiff has relied ‘on several cuisea 
4 " Anwo0s & 41: which we have attentively examined. That from | 
: 3. Campbell is the case of an accommodation Tite, © 
 which*is there said to create an exception to — 
the general rule. Exceptio probat regulam. That | 
from ‘16: Johnson does not support him, ‘the” 4 
principle of that case being that passive indul- 
gence does not discharge, but activédoes. Yet. 
the plaintiff was actively indulgent. ‘Theease’ 
in. 18 Johnson settles nothing; it is an t# seems 
case; not very strong. The case in-Bosanguet 
and Puller establishes that receiving security. | 
does not discharge. If the holderbe not bound © | 
to sue, ifhe may wait, surely there is no injury” 
done, ifhe take security,if he strengthens his: 
right. The endorser, that may pay him, tay ‘4 
have the benefit of this. The case in 10 East 
is the case of a bond, which in England, is not 
a negotiable instrument. 

’ The case in Gilmer, a Virginia reporter, goes 
the whole length of the principle contended’ 
for in the plaintiff’s case,but we have notbeen 

~ able to see the, oe of it. The reports of 
that. gentleman are. not known to be in the’ 








601 ; 
state, and we have only what we suppose to be yas 3 
the marginal note of i,in a digested index. 4 
The case is a solitary and an anomalous one. Maem Pp 
Welare tnable to judge of the weight itis ens 4" #4 

- titled to; particular regulations in Virginia 
| very likely support it, but we cannot'take it as 
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affording us a legitimate rule of conduct. 

7 Iti is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
there be judgment for the écehioe with costs 
in both courts. 


Dumouiin fobsthe plaintiff, White forthe de- 
fendants. 
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JOHNSON vs. BROWN. 


p + tags from the Gourt-of the third district. A curator 


is 
a the end of 
Martuews, J. delivered the opinion ofthecourt. t ne a 


This suit was originally commenced’ in the na rmsd 
court‘of probates for the parish of West Felici- itististion 
ana, in which judgment being rendered for the 
defendant the plaintiff appealed to the district 

court, and having there met with no better 

success, he appealed to this court. The judg- 

VoL. m1. (nN. s.) 76 
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East’n: District. ment 


| May 1825 
Pe 
Jomnson 


vs. 
Brown.. 
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pronounced by the court of probates ison 
the merits ofthe case. That of the distriet 
court is confined to an exception or plea: to 
the jurisdiction of the court in whieh the action 
began. | | 
The petition after stating the cause of action 
prays that Brown may be cited to defend, as 
curator of the estate of one Bates, alleging at 
the same time that the period allowed by law 
fo curators to settle accounts, had elapsed, 
viz. more than a year and a day from the ap- 
pointment of the defendant. He is charged | 
with mismanagement of the affairs of said es- 
tate, and the petitioner prays judgment against 
him for the amount of his claim, and also to 
have certain property sold to satisfy said judg- 
ment on which he pretends to have a privilege. 
The defendant pleaded a settlement of his _ 
aceounts as curator, the expiration. of all pow- 
er and agency as such, and that if he had mis- 
managed the estate he was only personally li- 
able to an action, and that in the courts of or- 
dinary jurisdiction. This exception was sus- 
tained by the district court, and the suit or- 
dered to be dismissed. This judgment we be- 
lieve to be correct. A curator is according to 
law functus officio after the expiration of a year. 
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Civ.«Code, ¥80. He must then render an ac- 
count*of ‘what he has done relative to ‘an es 
tate placed under his management; he must 
show what he has done in relation thereto; but 
cannot be compelled to do more under an au- 
thority which has ceased. If duringthe year,any 
agency has been commenced, which from. oc- 
currences could not. be completed within, the 
time limited by law for the duration of the 
functions of a curator, there would be much 
reason in favor of such a construction as would 
extend ‘his power to the completion of business 
thus begun. Or whena suit had been brought 
agaifist one as curator, and before, in due 
course of proceeding, it could be terminated 
the office expired by legal limitation; there 
would be some force in an application on the 
part of the plaintiff to be allowed to proceed 
to final judgment. But when, as in the pre- 
sent case, no step has been taken during the 
year,’ we are of opinion that the suit against the 
defendant in his capacity as curator cannot be 
maintained, and that the court of probates had 
not jurisdiction. ¥ 

It would therefore .be proper to affirm the 
judgment of the district court with costs; but 
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Brown. 
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be the judge a. qvohes adduced no reason in his 


Pw 


Jonnson 
vs. 
Brown. 


Property 


specially mort- 


gaged, cannot 
be sold at the 


suit of a third 
‘party, unless,it 
bring more 
than the a- 
mount for 
which it is 
mortgaged. 


judgment as required by the constitution. 


It is therefore ordered, adjudged and ‘de. 
creed, that the judgment of the court belbw 
be avoided, reversed and annulled; and pfo- 
ceeding here to give such judgment as ought. 
there tohave been rendered. [It is further ot- 
dered, adjudged and decreed, ‘that the plaih- 
tiff’s suit be dismissed from the inferior courts 
at his costs, and that the defendant and appel- 
lee pay the costs of the appeal to the supreme 
court. 


Watts ond, Lobdell for he plaintiff Wontenh | 
for the defendant. , 


DE ARMAS vs. MORGAN.* |) ©‘ 1 


Appeat from the court of the first district. 


Martin, J. delivered the opinion of the court. 
The plaintiff states he was the last and-highest 
bidder for the sum of twelve hundred dollars, 
of a lot of ground, on which there existed a 
previous special mortgage for $1250, at.a sale 
made by the defendant, ona writ of fert factas, 
under the 17th section of the act of assembly, 
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entititled.an act to amend the several.acts, &c., Basta Distt 


approved the.26th of January,,1817. .Thatibe . 


expressed his readiness to comply with. the Dz Anmas 


: .of the-sale, viz. to be responsible to 
the.first mortgagee for the said twelve hundred 
dollars, and required the defendant to put him 
in possession, and give him a title to the pre- 
mises, &c., which he refused to do. | 

There was judgment for the former, and the 
latter appealed. 

The statement of facts admits those stated 
in, the petition. 

The act provides that: whenever any special 
mortgage exists on the property offered forsale 
on a. writ of fiert facias, in favor of: any other 
person than the plaintiff, in the fert factas, it 
shall be sold subject to such special mortgage, 
to. be paid by. the purchaser, and the sheriff 
shall only receive from the latter, the surplus 
for which the said property shall have been 
sold, over and above. the amount of such spe- 
cial mortgage, and shall apply the same to-sa- 
tisly the fiert factas. 7 : 

The defendant’s counsel urges the judgment 
ought to be affirmed, because the sheriff can- 
not sell property especially mortgaged, to .a 
third party, unless something be-bidden; .be- 


Melthes 
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refers us to Landreauz.. vs. Hiemgeree vol.., 
The plaintiff ’s cvemnted insists  thasahere was 
a sale for the property seized. was to be sold 
for what it could fetch. Thata sheriff’s:sale 
cannot be avoided, on: account of the inade. 
quacy of the price, and he refers us to De Ende 
vs. Moore, vol. 2, 336. 

The case relied on by the plaintiff’s coun- 
sel establishes nothing, but the principle that ~ 
the purchaser of property, at a ‘probate’ sale 
acquires it free from incumbrance. 

But it is of the essence of every sale, that 
there should be a price, received.or to be re- 
ceived by the vendor; now, in the present case 
whether we consider the plaintiff in the fer 


ae Sadie 


facias, or the sheriff as the vendor, there was 


no price received or to be received by either. 
The mortgaged creditor cannot be considered 
as the vendor, nor the sheriff as his agent, for 
the sale was made without his participation, 
consent, or even knowledge; if the law inter- 
fered, with his mortgage it could only be after 
securing his payment,and the present sale com- 
pels him to be satisfied, ifit has any effect with 
a part of his claim.« 
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. We'think the. district court acted correctly Baan Dat, 
in deciding that there was no sale. ‘Inthe ww) 
case cited by the defendant’s counsel, we held ?® 4®™4* 


_ that-asale-by' the sheriff, of propertyispecial- “o"*** 


ly mortgaged, when there is no surplus, nothing 


after paying the mortgage, would befuseless 


to the plaintiff, and oppressiver'to the defen- 
dant; one, like the present, in which..the. price 
is less than the amount of the special mortgage, 
would be-destructive of the right of the mort- 
gagee; either would have the effect of showing 
the melancholy insufficiency of the law. 


It is therefore ordered, adjudged and de- 
creed that the- judgment of the district court 
be affirmed with costs, 


‘De Armas for the: — Hennen for the de- 
fendant. 
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 MARIGNY vs. REMY. 


, Area from the court of the first district. One may 
have an action, 
ona stipulation 


Martin, J. delivered the opinion of the court. nits ia fee 4 
The plaintiff states the defendant: having pur- he wa ute we 
chased from the plaintifl’s intermediat vendee, 


two lots and a half of ground, engaged in 








608 | CASES IN THE SUPREME COURT 



























Race pinas thie: deed of sale, to pay the price to’ the 
| aS plaintiff, im tiew-of his, the’ defendant's: vem 
Manicr¥ dor, and afterwards sold the premises to ‘Res 


Remy. peau. Thatneither the capital nor interest 
being: paid: the plaintiff’ obtained judgment 


sold, and there remains due to the plaintiff: on 
said judgment, $415 93, which he claims from 
the defendant, with damages and costs. 


ad had a verdict and ene The a 
appealed. 

The allegations of the petition appear pro- | 
ved by notarial acts, and the record of the suit 
against Reneau. ’ 

It appears that the judge a quo charged the 
jury in favor of the defendant, stating the plain- 
tiff had no cause of action; as the defendant in 
the bill of sale, he received from the plaintiff's 
immediate vendor, did not bind himself to the 
plaintiff, and consequently, there was no pri- 
vity of contract between the parties to the suit. 
The plaintiff’s counsel excepted to this part of 
the judge’s charge. 

We are unable to see any difference in the 
facts of this case, and that of the Mayor & al. 
Batley, 5 Martin, 321, in which we held that 


against Reneau, ‘on which the premises were | 


The defendant pleaded the general issue; _ 
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one may have a*direct action, on a stipulation East’n. District. 
; , e f ; May 1825. 

in his favor, ina deed to which he was nota’ Grew 
party. See also, Duchamp & al. vs. Nichol. “*s™® 
son, decided in July last, 672. 2 Varia Resol. ®=™* 
700, n. 18. 1 Pothier, Obligations, 45, n. 58, 60. 
id. 54, n. 71,72. ff. 45, 1,38, sec. 20, 22,7 Hulot 

, Paillette, Code Civil 7, art. 1121 and 1165. 10 

andectes Francatses, 160 161. 6 Toullier, 164, 


n. 448, 449, and our own Civil Code, 262, art. 


21. 
a3 The defendant’s liability was not dissol- 


ved by the plaintiff recovering part of ‘his 
claim from the former vendee. 
We consider the district judge erred. 


It is therefore ordered, adjudged and de- 
creed, that the, judgment be annulled, avoided 


‘and reversed, the verdict set aside, and the 


case remanded with directions to the judge to 
proceed thereon, as if there had been no trial 
and not to charge the jury that, the plain- 
tiff had no cause of action, because the deed of 
sale to the defendant containing no stipulation 
by which he bound himself ¢o the plaintiff, the 
latter camnot have a direct action against the 
defendant, for want of privity, and it-is ordered 

VoL. ut. (N. 8.) 77 ; 
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: Bast’n. District 
May 1825. 
Pre 
MARIGNY 

i vs. 

Remy. 


A bahk is 
not relieved 
from the obli- 
gation of due 
diligence, in the 
ease of a note 
received to be 
colleetcd,by the 
removal of the 
maker’s domi- 
cil out of the 


aity. 
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that the defendant and appellee pay costs in 
this court. 


Dumoulin for the plaintiff, Cannon for the de- — 





fendant. 


OL 
LOUISIANA STATE INSURANCE COMPANY f 
LOUISIANA 8 TA TE BANK. 


Appeat from the court of the first district. 


= Maruews, J. delivered the opinion of the’ 
court. 
Insurance Company against the Bank, in which 


This is an action commenced by the 


damages are claimed from the latter as a re- 
muneration for a loss occasioned to the former, 
by negligence and misfeasance of the officers 
of the bank, in the collection of certain notes 
which were placed in their hands by the insu. 
rance company, and which they undertook to 
collect. -Judgment was rendered for the plain- 
tiffs in the court below, from which the de- 
fendants appealed. 

This case is similar in principle to that of | 
Montillet vs. U. S. Bank, and Crawford vs. 
State bank, vol, 1, 214, 368, 708. 


* Judge Porter took no part in this opinion, being a stockholder of 
the bank. 
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The correctness of those decisions was ad- East’n. District. 
mitted in argument by the counsel for the ap- aw 
pellants, who contends that there is one fact in * on. “ty 
the present case, which distinguishes it from 
those cited, and ought by its operation to re- 
lease his clients from all responsibility, which 
might otherwise have arisen from negligence 
and mismanagement in the undertaking. This 
is the change of domicil of the maker of the 
notes fromN. Orleans before they became due. 
This suit is a sequel of that brought by the 
same plaintiffs vs. Shamburg, decided as shewn 
by the report in vol.2, 511. Inthat case they 
failed to recover from Shamburg, the endorser 
of the notes in question, on account of the ne- 


Lovisiana sv. i 
BANK. 


gligence of the agents of the bank in not ma- 


king a demand of payment from the maker, in 
the manner required by law. _It is contended 
in favor of the bank, that its officers are justi- 
fiable towards the plaintiffs in not having made 
this demand, in consequence of the removal of ; 
the maker of the notes from the city before. 
they fell due. In support ofthis justification, 
it is alleged that the bank never undertakes to 
collect money on notes or bills, when the col- 
lection requires operations out ofthe city of 
New-Orleans, and that the implied . contract 
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3 East’n. District. and consequent obligation to collect ceased, 


May 1825. 
Pry 


LOUISIANA 38T. 
Insur. Co. 


vs. 
LovmsiaNA sf. 
BANK. 


on the removal of the maker of the notes, espe- 
cially as this fact was known to the owners, 
In answer to these arguments, it is said by the 
counsel for the appellees, that the bank could © 
have released themselves from this obligation, 
to collect, under the implied contract, only by 
returning the notes to the owners, after the fact 
of the maker’s removal became known to them, 
Further, that they were led into error by the 
protest made by the notary who acted for the — 
bank, because that instrument declared that a 
legal demand was made, and notice had been 
regularly:given. 

That the officers of the bank knew of the 
change of domicil by themaker of the notes be- 
fore they became due, the evidence of the case 
abundantly shews. The knowledge of this 
fact is not so clearly brought home to the ap- 
pellees; and even if it were, it ought not to 
change the situation of the parties, so as to re- 
lease the defendants from their obligation to 
take all legal steps to collect the notes which 
they had undertaken. Their duties as agents, 
could have ceased in no other way, than by a 
return of the notes to the owners, or an expli- 
cit declaration that they’ would no longer act 
for them. 
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The erroneous conduct of the notary,in ma- East’n: District 4 
May 1825. 

king a mistaken or false protest, certainly had wre 
a‘tendency to injure the plaintiffs: by it, it L 


seemed that every thing had been regularly ,oossama or: 


and legally done, which was necessary to 
charge the endorsers. They were. thus lulled 
into security, and of course took no means to 
do that which they supposed had already been 
well done by their: agents. Admitting this to 
be true; it is contended by the defendants that 
they ought not to be made ‘responsible for the 
misconduct of the notary:being a public officer, 
he ought to-answer directly for his conduct, 
that a protest could only'be made by a notary? 
and when the bank placed the notes into his 
hands, its officers had fully and faithfully exe- 
cuted their trust. 

In the case of a foreign bill of exchange, the 
dishonor of which can only be evidenced by 
protest, this argument would be entitled to 
great weight. But inland bills and promissory 
notes do not necessarily require protests by no- 
taries: a demand of payment, refusal and notice 
to drawers and endorsers may be proven by 
any competent witness. In the present case 
we deem it proper to consider the notary as 
the agent of the bank, because they did by 


OUISIANA §T. 4 
Insur. Co. 7 
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F gee him, that which they-might have done sat 





- wore = selves. 
7 Lovina st. The appellees claim interest on the amount 


ate Co. 
| Lovisiawa sr, Of the notes from the date of the demand of 
s4nK. payment and protest; now no demand was 
made.. The present action sounds solely in 
damages for negligence and misfeasance in the 
officers of the bank; it is perhaps true that a 
fair criterion to ascertain the amount of dama- 
ges, is the loss of the plaintiffs, occasioned by 
the misconduct of the defendants which is alle- 
ged, to be the sums, specified in the notes 
with legal interest from the day, on which they 
























had been so adjudged in the court below, we 
. would perhaps not have disturbed the judg- 
ment. The contest may, as the cause now 
stands on an appeal, and being a suit fordama- 
ges, be considered as among those little things 
which the law does not regard; de minimis non 
cural lex. 
However fair and legal the judgment may be 
it is a hard case on the defendants. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


ought, regularly, tohaye been protested. Ifit — 


















































OF THE STATE OF LOUISIANA. 615, 


Duncan for the plaintiffs, Grymes forthe de- wai District, a 
May 1825, 
fendants. , aa 


Lovrstawa sv. » 
—»>— arideg Co. 
Lovisiawa sT.° © 
\SAULET vs, DREUX’S SYNDICS. . . BANK. 
APPEAL from the court of the first district: 4 judgment, 4 
by whic ee 
Martin, J. delivered.the opinion of the court. sic was ap 4 
The. plaintifiyseeks to be relieved from the sro ets done “7 
payment of ) notes, which -he gaye to the yy hes 
defendants, for the purchase of a slave of the soul of eo 5 
insolvent, purchased at sale made by the de- (wring which 
fendants, on account ofthe illegality of the prey i, 


sale. The general issue was pleaded; there **”*t**4. 
was judgment for the defendants and the plain- 








tiff appealed. satin: 
The facts of the, vm 3 follows. 
Wiltz & Ferrier, hayi yap plied for the ho 


mologation of the pri of the meeting 
of the insolvent’s creditors, t which they al- 
leged they were duly appointed syndics, J. 
Dreux, an hypotheeary creditor, opposed the 
homologation, alleging. that Wiltzand he were 
legally appointed. syndigs, and not Wiltz and 
Ferrier. He succeeded’ in his opposition, and 
the court declared Wiltz and him the'legal syn- 
dics, onthe 31st of May, 1823. 
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4 East’n. District. On their petition, the court ordered a sale 


a of the property, to take place on the 9th of 


Sauter July following. . Ferrier appealed, but. gave 





a vs. 
| DreEvx’s syn- 
ICs. 


security for the costs only. 4 
On the 9th of July, Bouthemy’s heirs ob- | 
tained an injunction for staying the sale, but it 
was dissolved on the 12th, and on the petition 
of Wiltz & Dreux; the salewwas ordered to take 
place on the 26th. pve 
Bouthemy’s heirs appealed fi om»,the jude. 
ment setting the injunction aside. 
The sale took place on the 26th, when the 
plaintiff purchased the slave. E 
The heirs of Bouthemy failed in their ap- % 
peal, and Ferrier succeeded in his appeal, the 





supreme court declaring.’ Wiltz and him the le- j ey 


gal syndics. iit idl 

On these facts the plaintiff's counsel urges: 

1. That J. Dreux never was a syndic, the 
decree of the inferior court, who declared him 
such, having been reversed. 

2. That Ferrier’s appeal.suspended the ex- 
acution of the decree ofthe inferior court. 

3. That the first order of sale was void, be- 
ing given before the decree, declaring the ap- 
pointment of the syndics, was signed. 

4. That the second order did not authorise 





Mk: ia Uae or- 
ler, it is useless to ‘into ‘its legality. 


No law is ci idlihinne ecunebay 
i. _ her mb dye Sg wt 


We ‘firmed with dts 
Vor. iit. (x. 8," ." 





y be used as 
a bagnig of 


when it is so 
made, but the 
mention of this 
“Gircumstance is 


The plaintiff alleges that by: a written’ i 
ment it waned tnbwechibtiisainl ahiegs 


fendant, that he should build a house and'f 
eertain mene defendant should f 


shouldbe advanced’ Fe _ y 
defendant should deliver and make title’ ate 
ceitaimslave to the plaintiff, and should a 

wards‘complete thepayment in the Sguiteell 
forth in the agreement;: ‘that accordingly the _ 
plaintiff procured the materials: and-soifar pro- . 


| mes dame building ‘théthouse that he was enti: | 


tndeimsliveasive aiyoharey 5 but the’ 
flim, and | 


- defendant Pefisé t0:deliver 


ged and exonerated im from farther progress ; 


* The teckel pleadled the be tk isa 4 
averring that thie plaintiff ‘inipdsed himeelfon _ 
the defendant as 4 Carpenter, able to i ad 





4 ile he was ey the house men & 
Aes tioned ia the petition;: dhe; had the contr 
SE ‘the 


“ff defendant seeing witness’ handsy de. , 
* sired him télkeepit as” would: be. some 
f ' dispute about the building. .The witness saw: 
gp MCOPY ofit in the defendant's possession, and 
Pe pqeecneteninnae dp 
, * Onthe trial the plaintiff’s PrP Ct 9 
> * pfexceptions to the opinion of the court. ». | 
a in-refusing to allow the reading ofthe eon- 


as it contaiffed synallagihatie-obligatjons, a" 
ore «er its being-dotie double. 
In.refusing to sven ‘parol. evidence of the 
farnishing and progress in building 
the house, the and-value of the worle 
whe breach of the ‘contract hy'the cate. 


a 








_ which was. oid il ; 

ition: alg bcinginte 

& ‘ his.. : a, ie i: ie - SA 
We think the judge cod di in bo bi 
It isnot averred that:tlie. contrast 











ed to, on the record that When hs Beastial 
“The: objection is. conlys that no. mentigh ica 
made hiking cire , vy, The port of the 
‘in Ee, ae empert 3 







a of the saisades i 
mhen ‘it is | 












M Feheke toa heldthat’ even W on : 
rac oa way 
there are parties, the writing may be iised as _ 
‘a beginning of proof, and - the econtract is not ae 
«absolutely void; a fortiori, when. it is made i ins ; 
the. requisite nutnber of. originals, and: not ing» 












After the plainttt bad vest ished his con- F » 
tract with the defendant, 4 eking out the i ine 4 
cipient proof resulting frém the imperfeet Wri-* me 
ting, by Other legal evidence, testimony was) 





ry ohiaimeeittats Pi 


me is thierefore pease ‘eidjudged ha te. 
ithe judgment, of the district court 


‘ ; e Shull Mit rever d, the verditt 
et ® ‘set aside and the cinatded ed with diteg- 


- tio 2 the judge not to a ad the tt 5 a 
: ing the omission of 
aving been made 4? te 


eee ce ag Sa 
the’Slave. a ee 


uble, and:to reeeive 


= ge pay. costs i in this courk, * . 


Watts gn Lobdell for the ane “Morse 
Sdefontan. 
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Froop & an. +f - ‘a 
Rnagreidiny, ital ‘FLOOD & ay on URGH. ae 4 
ee Oe % “Avelitt. from the court of thedirstistrict. A 


court do not 


Histon at: RoRTER, J. delivered the opinion ofthe court. 
= fence re The petitioners state that in the be 
* siete, the year 1823, the te William Flood beit in 
| Whoaconts”, Wanit of money applied to defendant for varie | 
: mey besued in ous sums, which were Tent hiin and. which tel 
g cong repaid with usuriousinterest; that among other : 
| Meteken ae ”° transactions he gave his ngte ‘to defendant on.” 

., the commit. the 6th of January, 1823, for: | $10,000, on an Pe 
doseage Se usurious loan, and made a mortgage without” ty 
a” an consideration for the samé sum of $16,000. 
vale na ne” That the defendant has frequerith enfubio: | 2 

ney for anos iy declared, that the estate of¢ Flood , Was ib- ‘! 




















b anid the . out Ue Ay Sa 
a nf Seton gemma | 


itred they have been hindered from sel. ,, ay tod. 4 
| ae the estate, or settling the nog ‘€ 


ous against it. That they, have frequently. we omens - 
ft F and atitieaply requested the défendant to pre. ous than tha that realy” 
’, sentjhis.claim, which he refuses to do, but con- E 
a boast of his demands, and prevents 
the: petitionérs paying one. SB Erwin who 
Be: "is x cfedijor of the,es | 
‘sThe prayers of | the pais are Fe 
-"Thatithe defer may be tsa to set 
forth distingtly tl Hingare of his claims =“ 
the estaterof Flood.’ ” 
, rex sy be cider to. institute s 
' thereof Within ten days from the serviee here- 
of’ Ors ¢ indking default, that it may bedeelared 
he’estate isnot indebted to him: Si 
«Pathe od aage may be declared null and 
wil 
ce . The gabendans wey ‘i aipteinebic 
- pay the petitioners. the ; sum of of 824,000 for 


F * bis upjubt boasting... 
, That hs may-be Recdeniignd ‘to refund and 


, * 


{ 


s 





pa Minow an. Jet of : 
ff) Suawevaes.” THbt he may sot forth i ig. andr 
mae » eircumnstances attending tr 
the deceased- Pity 3 ‘ 
- "The answer denies, that te akon i 
- ever jactitaté, or r baast,; ie had'at Cain ag 
the estate. of William‘ Flood for: $00,0,td 
that he had refused or “Gelayed to bring’ 
suit on the note due-him, or in ‘aly manner iiie 
peded the settlement of the estat®; But that of 
the contrary, he and one James Exqgin ee. 
‘petition in the court of probates, praying to: 
be paid the amount really die; and afterwards 
filed another to the like, Mead the 'w 
¥ as curatrix of thes minor c aren: “That 
e proceedings were n*consegen 
of an agreement made with the he xc } mrs; ¢ 
they would delivernotes receiv Or 
of property of the estate, which agreemer “ 
have failed: to comply with, » Judgment i ral 
therefore prayed by way of rébonvenlicl for 
- the sum of $10,000 with i interest rand costs, 
_. ‘Phe answer proceeds to deny int thi cons! 
éideration of the note and mortgage is) or was 
usuridus, or that the deceased - paid him ihe" , 


7 


¥ 





gave judgment in-.2econvention against. the 
f ae with interest at fen “per 
4 een from the th of January, 1824, until paid 
_ and costs ‘of ‘suit The defendant appealed, 
and the plaintiffs have. prayed the judgment 
5 ei eee ene: : 

.» The first question necessary to be decided 
“tthe legality of thejdgmentin reconwention 
@ reference to the plaintiffs, who are minors, 
aod to hpre analy agreed wuc-, 
-acither the rules : the court. which 4» . 


os 
Fe 
ms 
cs 


tase was tried, nor the law, require a 
nto the answer. it is consequently 
évery abjection whith couldBave been pleaded 
fo ite Now it is clear that an ordinar getion wit 
could not: be maintained in the d 
‘against ‘minor. heirs; who ) i 
Vow. mn. (n. 8} % 


> ‘te’ 
“Bie ~~ 





ipl ok aii thing eft for i 

in this eer: jurisdiction can 

acquired, by the iisdbendi | 
defendant before that thibunal: We sare ve a 
-clear it ¢annot.. «. They jeould onthe 
defendant there, for diisexeminetignr rs! 

of which the court could take cognizance 

‘This view of the gubject Inpetp wen-to-sinnnl a 
amination of the correctness of the course pur,” | 
sued by the plaintiff in-instituting anni 
The petition. as we have seen, “embrates seve. 

ral matters, some of which we ganceincinage | 
properly cognizable by the. Siero g 
See a ere we ginclide ae 


sddby delgodant from theeetete.. Wea | 

de the demand in poten gnieneel 
spbbicienil ‘infugious etentions. against tite — 
succession. These ¢ be fairly brought 
beforé the district court, because they were 7 | 








tilings at sda sDinihiananiciga’ 


hb. 1}, tit, 285 ley ce joa LO ae Wa: nth im Cote \ 


re: a f 
allichimaishsmnagimneltl 
“ion pe at iter get 

Ra ight 


Hae * 





equals the 
-* other arondey if she take undef the beneit of on 
porn Aoecr ak < — he 





ce ce 
q daagstadie Ae er tiee th ba om ) 
| ie half ofthe debie due byt ‘iat 
1ycap: 4. § 3, :nos."7 Land 72.% nee ‘anh de 
‘‘Qurtcode: has so es pee eanenening 


owt he he ren 


heirs may exonerate Setelii icone ie vdeo! 
A I ence ciccara-emdaciey aren, 
hacorstnatarmeas ae" 


dl 





7 tate, aid 
pcan “ 
4 + 80 verbatim into ours, t == : 
4 of its regullitionsyadopted ae 
: Aer iat Rajanien’pesctea 
~thee nf 


ae” 


sy 


we 








"gh my ne Midth Flo 
‘e crediteny > 9% Saget abate 


one’ ps ae ieee By pe sane dg 
of bélow ‘t vote iortiumn ‘i. sivoenatiel was” C 
“TRE 'y-and that ander it he more thaf the’ original 
e 4 sary lent’could be recovered. But’ he was of 


7 "opinion that; as by a vahinscectle act of mort- 
ee s gage passed to secure'the payment of this mote, 
" E P.” Vou. m. (x. s.) 80 


‘© : 





Green the’ two cies jot put, ey 

«sede chosen, to avoid thie’ probi 

caore than legal interest on money lent." The 

kaw has not gen so-iniprovident, as such an f 
é"gument supposes. It annuls all Kcontratos sie 
scsulados.en froude de usuras.” Todo whet 

9: nt commen ns provisions of this 





_? many any exce 
} ‘claim of d | 
_ gestor. William rsbatown'g it is further, or %. 
dered and decreed, that the defendant in this 
+ » cause, andvPlaintif i in the demand. in 
_¥ention, do recover of ‘Mary Flood, tli we 


+ Hina Gee Hin de 
_fendant: 


_ 
* 
x 





sbatsciihiain te nth jatgia 
Seep eeeeeeromeningsont ty and he'ay 


8 | > 


‘pet 0 if Sun " which these notes ar 


& since "been peli "Bat if the notes 


were not obligat ty at the time they were j 7 


given, a subsequent ebange in t Jaw canng ft 
‘make them so, Acts ae 36, acts of 1825, 

a 
‘Shere has been a pur deals of opinion ) 
in the  professi on, as to the true construction of 
tHe law justweferred ‘to. Some dohitend that the 
note or obligation is good so far as it is written 
in words'at fal length,” and that satis 

.t 


‘2 





hat 


Paccisin. of vdaoteast in. the 
case of Pilié vs. Mollere.*. We have t 
presént case. iencnungamadiiie from 
«these: Sfferedi econ oe? 


dors er, eran, the latter g 
n y und that he put. jn cir- 
" “ a note as the representative value of 
‘ sum meritiong. therein, making it good. for | 
that sum, in case it should not, appear to be va- 
did Pgainst the drawett: *This  distitietion can- * 
“not receiveso"7 > 


* 2 
we % 


a 





ters 
‘. anges — tctrgenbte figures ‘is 
peer _ Considered written..as to,the . 
» ne oe " maust it ss 0 thetendorser, hose 0 y 
note appear: on the face obit tobe & ing od : 
the maker, or in other: wert hon gally 
‘exprowed in. in. ‘heinstrument... kes BER: % wa 
Gh the whole it appears to asthe gonserred. 
in permitting the a a evidence 0 


g sapgt omit gi pea emp oe rP 


.* 
- 


these offered hadno cents expresged in thein 
Prnceinget a are bound to con 
_ sider as not written... ) 


It_is therefore ar jdged d 
creed, that the judgment t of he district cc 

annulled, avoided a ersed, erty 
be j f udgment f for the defendant s iad aici non 


sui with costs ‘in both ¢ — 


Prato te feat, 


co 





P , Tain Vi tert ei opel ne eh oa eee” 4 
“Phedefondants, heirs of Madam: Geen 2 Rn 


|: Buihere ie averment that part ofthe eum 
was" pai ‘tind that the aneestor of defendants: _ 


again by default was regularly tdken, and 

- the sam@confirmed on proof being farnished of, 
the gentiineness of the. signatares tothe bill. 

% The defendants have appetled; and assigned 

for, errow*appareftt on the, face of the record 

“ ‘that*the petition alleges neither demand on 

the drawer,/nor protest for non-payment: or 


non aeceptance, 





» hav Went ot tai prs ec 
a: reumatas } up, pre 
BOCAS Sort examining ‘hem. « « The 
9 is appear below, 0 ariswer was put inj. ‘no ii 

_ joined; egnsequently, there could. bet 

which : 


us. The jud 


‘sibed toplabaten i he dalpe | Misi 
which it ea = at og 3 
othe’ is elleged to 
not permit aent to be given again 
, defendant. — 6 pray cts 

We conceive the only. question . 


‘be, does the petition'set out a cayse of adtion | 
“) Te wants all the ave which are Séyies. | 
4. @ sary to shew responsibility in, the, lraweR, ¢ “i 
~ bill of exchange, it; neither, states protest, | now 
nqtice, nor makes, any allegation the want’ « 
them was. waved. It,states part.of inh. booed 
was paid, but whether by the cudorseredea wep § 
- OF drawer,.we are wet infortied. ao 
ie 
fis thieresiie ordered, aajudged” ana de. | 
creed, that the judgment of the parish court be 
antitilled, avoided and reversed; and . it is fur. 7 


ther ordered, an and decreed, that there | 


® 
* 


- . 


‘ 





. rf iv fo, the plainti Slee - the de a! 
, Pendants. | ee Dascamavr' 


a : aes 
, ” BowMAN vs. . FLOWER. 


- cAtmpat. from the eoutt of the. third ik 
tie _ If the jury, 


Powe, J. delivered the opinion tie ie es. 
oa pleadings i in this*action show that ‘it is @ ae 
4 seioey? one: ’ Bhe real question ‘between between the 
_. tthe parties is the true boundary-of the grants a he 


tinder whiéh they hold. ' The cause’ has been “ittheer 
) tried thee times. ‘On tHe fitst trial there was rage sg 
“a ‘verdict for the plaintiff, which thé’ court be- oguinst the 
“Jow set aside. “On thet the * jury found the aittmatire 
the defendant, and the’ court confirmed it. 
i ‘appeal’ that judgment was reversed, and 
3 | the ‘Gallse remanded, it.conseqience- of illegal 
i, oe », evidence having been pefimitted’ to 0 go to the 
PR, jury.” Bnow returns tous with what has been 
Si sealed a special verdig Which’ on the face it 
, does’ nét state to be. either, 1 for the plaintif or 


©" defendant, but which w presume is tnost fa- 


ht aks to the pretensions of the ‘former, as he 
» Wor. 7 (. )3 . - - 


s 
dui 





istrict, Appears in thie court ne rappel, and has ¢ » 


i deavoured to Support it, © oe 


The defendant’s grant is the oldest. *'The 
plaintiff's calls to bind on it.” And the p at 
most litigated between the parties has’ 
what are its true boundaries. The defend “ 
insists it is a line drawn due east from’ a ‘ce 
tain tree on the back line represented jail 
platiof survey before the eourt by ‘the letter Dy 
The plaintiff contends, it is a tree standing-on 
the front marked A., which indicates where thi 
true dividing line between hjm and the defer 
dant commenced; and that “by giving the li ng 
a due west course from this tree,uintil it strike 
the back line of the patents, the true: ren 
of the defendant's grant, and the correct li 
between him and the,plaintift i is shown. 

To these two points the whole attention ¢ 
the parties appears to have, been directed, 

_ all the evidence introduced, tends to: suppo 
one, or other, of these limits: The verdict of 4] ; 
jury disregards both. Eexercising the - po ” 
ers of “amicable 

weighing. the evi 

boundary’whieh i not: 

party,nor as fat ad'we can gather from the an + 
cord, “ee by any evidence whe, foun 

it. << 





4 Ligue aimpouneedlbeeaaas But this ay had hy 
q “power to do.” If the:evidence when put inthe 3 
_ scales brought the beam.so even, that they 
could not tell to which side it leaned; it would 
“seem! to us ‘the decision should have been 
"against the party holding the affirmative. That 
. is} against ‘the plaintiff, for the land’ which he 
_averred. the defendant iliegally retained pos. 
m ssion, of and against the latter for. the 
getup in his answer; or in other words against 
a _the petitioner who commencedthe action, as 
“that would,have negatived the pretensions of 
® doth. 42 Martin, 260, vol. 2da04, 
a Cases of this kind are emphatically proper to 
- Be tried by a jury, and by'ajury of the vaci- 
etpo,;who know the: Wobalitiess and’are en- 
5 * od from this knowledge, to test: the correct- 
- E Saeinntionn testimony. Had thejury 
"who tried this cause, decided either. one way 
"vor another, onthe points really:at issue, and 


; Notkyefore us, with any of,these considerations 
in 1: ~ pir eiited ite Br a 'dgepling “on the ‘weight 





" Wdoes = ote iw hth ite o 
case. : old = a 2 oe ve 
Ista thenolone piieaidsadindend andl 
creed, that: the judgment of the district, court. 
he aunulled, avoided. and reversed, that, the, 
emanded, fo +a new trialyand that the, 
_appeile pay the costo this appeal. ies " 


Watts ant Tisbdelt for the 7 plait, Wood 

the delenit ciel vi 

np a ecinile Sei wie ee 
it a ae “- men Peat Bs ah eA 

2% aoe BAYON *. om. dad 

. hl s 
Failure of ¢ Aree from the € . 


4 


; plaintiff to com- 
t oe co Ponti J delive 

~ "Theparties cothinci palegltaaslial 
owners. in: common: of-various objects tha pat. Y 
a ene tractiof land rity emanabies 


sqld.on.a credit ofey two, and three yea 
“th pablic sale too ~~ . att 
“- 


,” . 





the possession of the defendant, but’ whieh ‘b; eee 
the terms of the tile he bound. himself'to@e-  *" 
liver on the firstef January, then.next ensuing. 
_» The petition states that the defendant ille- 
a aii Ee SC to deliver’ petted 
anid tat sinee the period oP hid ae the. 
rescinded, and. that she may have judgment for. 
i the sum of $8000, the damages sustained by 
, “her in consequence of the failure of defendant 
y - to-comply with his contract. rie 
. e ‘| " .¢The defendant pleads, 
| is “yolk That ‘by the 22d article of the transae-. 
a”: , tion referred ‘to in the. plaintiff’s petition, the 
“ prevont ise of action, if any exist, ought to . 
\ dbetlegiiléd, and alone inquired into by arbi- 
 tatons nd. thatethe defendant has been al- 
. ways ‘ready. to. answer before that. tribunal 
* : which alone lias in the premises. 
a * 2. That,the matte ‘now. at-issue, 
ne oh und Sareea ee 
hd “ie 
| hnex at hal he legen he 
. fade: wee: 
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q Res ee Sg a 
; og GASES INTHE SUPREME COURT © #: 
etx » Thecause was submited toa jury wha found 
“hae - for the plaintiff, and assessed her damages at 
smant * 3000. The defendant appealed. ngodil 
Bayon. ‘Various points have been made in this court 
by the counsel for appellant,we find it unnec . 

ep ago sR onesie 
to remand the cause. ©.” vee, A 
_ | By the fifth bill of exceptions it salen 
defendant offéred. to. prove: the:refusal of 
intiff to :furnish. endorsed . notes : for’ t 
" qaouns of the -purchase money ofthe 
tion;. which testimony: was eoead _ 
court, : ra) FF 
The teasons. fasithie deeision are cieiniall 
the bill of exceptions, but we learn from. an 
opinion delivered by the judge on‘amotion for 
a.new trial, that he. refused to:admit the pitol 4 
offered, beeause it .was .not:-pertinént to the’ | : 
issue joined. between the parties. That if the. F . 
defendant. intended.,.to«rely on any ‘matter’. ae 
which justified hisnon-compliance —— 4 4 | 

tract, he had entered into: such mattershoubdl 4 









have beenspeciall ee = 
The petition stateg: th plaints ace | 
property at.a public salemade inconsequence’ @| - 
| of a transaction between her, sage | F q 
4 that he agreedsto deliver it; that he failedor ‘9 
4 , > 4, $ , ik hy "4 gi 




















OFTHE STATE OF LOUISIANA: 


‘ alanis asec ‘and that in consequence Of 1 “tn 

 thisfiailare sheshas been injured to'the amount | Fy 

6 Of$8000,. © he pterhnch ey _ | 
The answer: denies. osama seatpost, Bisset 

all and singular the facts and allegations in the 

petitionyand denies the defendant is indebted 

ip ee ~ as is! ——— orin any 

* tr cntineeiediebe the failare'to-deliv- 

er, and ‘the damages” ensuing thereon, * are 

> therefore all:put at issueby ‘this answer; ‘and 

> ‘alll were necessary to be/proved te enable this 

] pilaintifftorecover. 

=Car ‘The transaction and the process verbal SP aja “g 

7 ication were both produced. ‘The fatter ‘g 
























states, a sale was made on the 23d of June, ae 
WE 1822; on account of AvBayon (plaintiff) and» — 4 
veuye Lewis Bourdier (defendant)and the con- 
| itions:on which it’ was made, among: ‘others ‘ 
‘As  wete the: following: “Fhe*plantation to be de- 
a. livered on the first of January next, the purcha- 
y. . sers eae mortgaging the immoveables, 
and eo nee to the satisfac- 
sellers.” By the-45th articlerof the 
Sn A purchasers shalt 
_ not,receive possession ofthe property'séid at q 
auction; until they: state: who. are: their endor- a 







¢ 





% 






































Ber ay 
’ 


oe 














; ae ‘ eo 
» 648 | CASES IN THE SUPREME oouRr ; 
‘ East's, District, sers, and cui endorsers cee approved; and 4 


June 1825. 


wm, by the 42d article it is expressly sti 

|. Ammer that if either of the parties to the agreement) « 
3 AYO. shall purchase at auction, they must do sbion © 

: the conditions prescribed for third parties. Bag 

According then to the evidence introduced, 

by the plaintiff, and necessarily introduced | % x 

her, for without it she would not have estab. 

lished even the cause of action. set out in the 
petition; certain things. were necessary to be: 

done by her before she could claim a delive ri 

ofthe premises:in other words, there was i 

condition precedent to be performed by her, : 

before the obligation on'the part of the defin-4 : 

: - dant became complete. : ie - 

Se The question then presented for our decision 

re is, whether the defendant can take. advantage " " 

of this condition without specially pleading it?- 

It might perhaps. be sufficient in support of 4 3 

his right to do so, for:him to.urge, that if this “7% 

case is to be decided by,strict & technical rules’ 

of pleading, the first fault was committed by 

the plaintiff: It being a well established doc- /f 

_ trine, that where the right of action depends: 4 o 

on a condition precedent, its accomplishment’ 4. 

should be set out in, the declaration; ra i 
if the right is.once vested and defeated: by» 

watter ex post facto, 6 Bac. ab. 339,7 Co. 10. 


> e 
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ahs pike 

ede ip this state, such strictness be not wA~w 
wre : under — 

Bayov. 





+ ‘The judge of the district court, in the « ‘opinion 
. | delivered by him on the motion for anew. trialy, — 
© eems tohave considered, nothitig to have been 
ee at issue but the averments in the petition; 
~ and that what the defendant relied on,,wWas mat- 
r of a¥oidance which. should i spe: 
"Sally setup: 2 oy ieee 
The judge was eiitiect inaaying, that nothing oe 
. ‘but: the’averments in,the petition were put ‘in 
issue, But-that petition ayers a sale, positive, 
and utieonditionall The proof introduced 
” ‘ghows a conditionalone... The defendant might 
-perhaps- ha bjected: to. the yariance, but if 
4 © te ‘cho i a it, it was lle 38 with all 
| tg pin that “flowed from if; as 
4 P of »the defendant promised "to deliver’ the 
eee but'as proof too, that he was not to 
Vow. 11. (8. 5.) 82 
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650 CASES IN THE SUPREME COURT 


Baat'n. District, deliver it until the plaintiff should comply v 
e~.. the condition expressd therein. 


The judge therefore, though correct ‘cong, 
i that nothing was put-at issue a the 
neMts in the petition; erred in the effe 
which he gave tothe evidence by which thos 
averments. were supported. And he p: r ie cu 
dark erred in imagining this was ee 
ter in avoidance, which should have bee set 
3 out in the answer. Matters i in avoidance ad 
3 _ knowledge th obligation to have once existed 
; iy prerring, | these matters to pare, discha cel a 

. They. canhot therefore be in ey 
2 under the general issue, beca e by, it the 
plaintiff only comes peered to prove the de. 
fendant made such a. tas is alleged ~ 
But in this instance the apel 8 not re 
his defence, on the fact that Bi chligation, 4 
deliver the land, was di ed by matters and 
‘things which avoid it. He insists that up to 
j the moment of'trial, no obligation had existed om 
his part to deliverjat, beeause an fpepeccary ig 
create that obli n had not Net, been" D , 
formed by the plaintiff. This we are satistiedl 
he should have been permitted to shew, 
thie general issue, either by relying on ioe, 















































OF THE STATE OF ROUREARK 651 


June 1825. 
retis his power. » ce | : rm 
Iti is therefore ordered adjudged and Ge. ae 
, that the judgment ¢ of the distriet court 
- annulled avoided an “reversed; and it is - 
farther ordered, adjudged and decreed, that 
cause . remanded for a new trial, with 


tions to the district j udge not to reject er 


q ‘dence introduced by plains, or by any ‘other East's. District. ’ 


? 






dir 
"idence of.the defendant to shew the pla 
o _ refed to furnish endorsed notes forthe 

of the purchase money of the plantation; and | 
) ‘iti is further ordered, adjudged and decreed, 


~ that the gees pay the costs of this appeal. 
Cuvillier for the plaintif, Morel for the de- 


be 4 " ‘i fendantt , A : S e 
ey . fs 
’ 
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‘MARIGNY vs. HUNT: 


_ Avpeat from the court of the first district. PS. oe actions | 


: © which a oil a 
‘ Porter, J. delivered the opinion of the court: - os * ’ 


The only “eo in this case is, whether an whether move- 


able or immo- 


&§ oP pplication r gn order OF seizure and sale VAN... 
"against mortgaged property in the hands of ati for snor | 
x third possessor, should bé made to the judge #4 mast the 4 


Ofthe district where said possessor resides, or see: oe ad 
ebtor resides. 





- 


3 ‘East’, District to him within whose district the piopertysig 


: oe 


oe 


ame 


a 


a which must be brought in the place where | ih z, 





zure asic 


«were considered rea, that had for their object. 
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situated. The defendant contends it is‘the Jai 
ter, and of that opinion was, the judge of the 
first instance, who after ‘hearing the’ By, 
made absolute the rule to set the order tei 

_ The plaintiff appealed. ina 
“The appellee contends this is a real action, 


property i is situated. : 
“Adinitting it to be a : real ‘action, the. concigi 


sion drawn: by the ‘defendant i is not correct, ‘ t 
~ By the laws_of Rome and Spain, all, ecticnal 


the” fecovery of any specific thing; whether it” 
were moveable or immoveable., -Qua’ specialis ” 
in rem actio loeum habet in omnibus rebus raplolilives : 
tam anmalibus, quam his que « anima carent, et in 4 
has que solo continentur. "Digest, lib, 6, #t.1, 1 4 s 
& 9. Inst. lib. 4, #it, 4, 1.1. Febrero, pel, cap 4 | 
4,n.70. ; oe yl 
But it is clear that by our jurisprudence, x 
though we ‘should admit, ‘in reference to the . 4 
ancient laws of the countey, that, an action for” 


- a horse, a bale of merchandize, | or a flock ob 


cattle, was a real aetion; the place to bring it oF - 7 
would be the residénce of the person. sued; _ J ; 
not that where the moveable was situated. »* | 
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‘So it was in Rome and in Spain, and they do Baits. Distr 

June 1825.- 
- not seem to have made any distinetion whether wena” 
the thing were moveable or ‘immoveable. Actor Manrerr. 


yt sores, sive in rem, sive in persondm sit ‘actio, _ 3°™™ 
“sequitur. . Code 3, tit, 19, law 3. Par.3.tit. 3; law 
hy Novissima Recop. kb. 11, tit. 4, ley 9. Pa 
“f There were ‘exceptions. to this rule-imboth. 
nes systems, The’ principal one in the Roman law 
a was, where. the suif- was against.a ol 
Fi ~ who claithed to hold it for another. In that of 
“Spain, the same limitation to.the general prin. ~ 


ae ciple was adopted, with some others not neces- 






































ee “not one of them: Code, tiv. pe. 19, law 2. & 3. 
. Par, 3, tt. 2, law 32. 

.. Our statute has provided that no, ‘person 
4 or persons having a permanent residence shall - ae 
q » ~besued in aicivil action,in any other parish, but i 
7 in that wherein he she or they shall habitually 
a reside, any law to th® contrary notwithstand- 
7 | ing.” No direet exception is shewn in the an- 
a aa law of the country, in regard to an bypo- 
- theenry action, which woyld prevent the sta- 
“4 = @ute having its effect; and from its being so:po- q 
q * sitive inits terms, and using negative expres- “a 
@._. sions, a very strong casé indeed must be shewn, ro 
to’authorise a court.to say, the provisions. of se 
this act did not apply'to it. ~~ ‘a 
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‘ ste, Dia. Considering therefore an application for ah . 

owe order of seizure and sale : as the commencement 

 Maxiorx of that proceeding known to our law asthe | 

Howt. _juicio executive, we think thejudge ofthe plage 

where the debtor resides, alone has authority 

to grant the order. —_ vs. Die. ba wee : 

tin, 691. ' try 

Buti in this particular case, it is not tivimin 

gagor, but the possessot of the mortgaged pro: 

perty who has contested theiregularity of the 

proceeditigs, With regard to such: persons 

the law of Spiif'deciares, they: may be_ pute 

" sued wherever the principal debtor can, as the pro- 

perty mortgaged passes to the third possessor, 

ipso jure, with this burthen. “It is unnecessary | 

for us'to say, whether the statute already re- 1 he 

ferred to,*has not wrought a ehange in this — 

matter, 'whiere the tercero poseedorthas his per» “¥ 

manent residence i in /a parish ‘Other than the q F 
principal’ debtor; beeause in the instance be- q 

fore as the defendant and mortgagor beth re- - 






















sided within the same jurisdiction, and whether | ., 
' we consider the case under our own statute, or 
by the exception contained if the,antient laws 4 





of Louisiana, the pkpceedings had here, were ] ee 
legal, and must be confirmed. Cure Phil. p. *7, 
§ 11,” 17. 4 












*-* 


OF THE STATE OF LOUISIANA. _ 655 


It is therefore ordered, adjudenil: ana de- Eat Di, 
judgment of the districtcourt ow 

,,2otting aside the aber of seizure and saleybe Msres* - — 

h ” annulled; avoided & reversed, and.it js further a 
_ ordered, adiudged and decreed, that the origi- a 
nal order of seizure and sale, granted by, the 
judge of the first district, be revived and rein- 
‘stated. that the case be remanded-to the dis- 


ap trict court to enable the, plaintiff. to. proceed 
oh, eiphang “> to,law, and .that.the appellee pay 
the costs of this appeal. AW» i 


"Deititin for the plant Pierce for ‘the ae- 


ie 
ie 

F © . ey 

; fendant,” Ri 


m the court of the thind district. Plaintiff ceiks : 


— not proceed at 

- Poncen, J dcliverSiqheapiajo, stihl Site cedar: 

The petitionsets ont a public act, by whieh rl nthe od F 

* the defendant mortgaged to the plaintiffs; If they be 

certain landeapd slaves infithe: parish of East tothe ce, | 

Baton Rouge. ItSprays fors: 7 

and sale, for a certain sumpwhi 

due, andthat the defendant may bé:vitélliend 
judgment rendered against him with’ costs. 

Several objections were'taken to the regu- 


_ 
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Le ai thia piidoceding, We dem it des 
we sconsountion teint tly Mire *2) onsider 
, Syren cisive of the case. i ie 
. Saxe: Avis objected first, that the plaihtitts ca not, 
proceed at the same time with ap ‘ogder of « 
zure and sale; and an action in the: ording 
- waYsto obtain judgment. 
"This question received's very | paral 
amination ftom the court in the case ‘of Gree 


amination of the Spanish authorities, that be 

ways could not be pursued at the same | ic, q 
and that if both were resorted to, the via execu ' 
tiva, merged in thatof the tia ordinaria, - a 
_ The judgment rendered in thiit-cage, re reman-- ‘ 
tanned {cause to be proceedah accord- ” 


«im the: opition jgst-2ead,. in’ initie case. of 
Mefferrt Hants me have expresses ied, | 
in relation to ‘the sation, of mortgage, and ~ 
the tribunal befor€ whicli at should be com- E 


> 





fs 
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Be menged. + Me would be useless to citeagain the. 
authioritiesy and repeat thé’ eaiife weasoning 

‘fiere. Our conclusion is principally drawn 

; 38 the statute, which declares, that,no person 

a _ “shall he sued in’ any civil action in ary. other 

parish, but in that wherein he shall reside, any 

Y wl' the ‘contrary, notwithstanding. * Admitting 

: aly. previous law to the contrary were shown, it 
‘would: be a matter of very serious doubt, if 
this statute did’ not #epeal ity but the industry 

of counsel has not furnished us with any, and 
‘our/own pete have beet equally unsuc- , 
cessful. ; Se iF" 

We have, ee sem refed to, the act 


4 em eer ge ey at ji + peek pode? py é 
? Bg i BTA gee. eee BF a Oe a a 
2 oe I | era Pe at , 4 2 
a eo i we 
mi ¥ 
° "tj # ts 
—_— : 
z 
aa 
‘ ; 


a, of 1817, as it is genéfally called; ‘passed sitb- 


* sequent to the act already: cited; by tl 
section of which it is provided, “that ix fan 
action were there ate two or more. pe § 

cerried, and residing in séveral districté, in mat- 
ae ter of partition, mortgage or evindication « of 
»_» real property the judge of the plaee whéte the 
" property is situated shall have. sogniaegge of of 


the case.” 


“tt Koala that thet true meaning of hoe 
exp “where there are , 


persdns concerned,” is not two ORTEK oli per- 
‘sons whom it ist aiécessary to make defen- 
Vot. mt. (W. 5 ee 


<- » 











, ta att 
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pte dants;-but that where the plaintiff ist oncert 
wv and thedefendant concerned, there are 
= two. persons contemplated by law, cd th i 
Gear, Sugh case, ithe court. where thesproperty ig, 
uated, has cognizance of the cause. ia a 
If this he the trué, consteuctién, ‘then it, 4 . 
i. Jows, that.in no case } whatever has aby othe 
. court jurisdiction, b but.that where the property 
= is situated, for to every case there foe 
plaintiff and defendant. ‘And yet, if such h 
been the intention of the legislature, it is, to b 
presumedl they:would have said in direct term 
that all’ actions for real property should ‘be 
brought where it was Situated... The’ act by 
ems ak a particular class of cases, ng 
nich: t be brought where the? 
es 9 justifies the conclusion @ 
| y Case was not embraced by. it. / The! iad 
ster ppctpilah relied on includes all, '@ 
* That construction.cannot receive our sahc- | é 
tion. * Taking the passage already.quoted.and #B . 
‘  yeading it with the remaining part of the same] 
sol iach points out the mapner the differ- F 
ent parties concerned shall be we have - +. 
« not,the that in the actions.of mort- 
gage, and Te jevindication, the law contemplated J 
those, cases, where ther@were two or more. @ 
persons interested as Gedendante. In the | 
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. action of “partition it may suffice to:give the Bist Di 
" court jurisgiction where thé thing issitaated> ede 
. that two persons should be patties to thestit; Serewirn 
> jbecatise each has aii interest in thé thing: ‘nei- = 
P ther claims- to the exclusion of the other, and 

~ Consequently, ‘there are two concerned, “in the 
_*gontemplation of the’ law. See the cate of =. 
i Milgiirvs Ratcliff; vol. 2, a ee at ae 









‘Iti is, therefore, ordered, adjudged 
wan, that the judgment of the Gaetan court be 
affirmed with costs. a a 


i “Watts and Lobdell for the plaintifs Hennen 
for the. mecmaresd . i. 


‘ee % 








ms, GUIDREY We. VIVES, os er 
APPEAR nea, the sank court of the “parish The surety 
, and city of N ew-Orleans. ; |: abla tes ; 
“y . benefitofthe | 
or Porvrek,.J, delivered the opinion ofthe court tolndonees. s 

_ This action is brought against the dek t as 
surety to José’Seguro, who executed his pro= 4 
%. thissory ~~ in.favor of the petitioner. The > oa 
answer-¢ontains a generaldeniafWof the plaih- + a 
7.  tiff’s allegations. There was judgthent against 
| the defendant in th@@ourt ofthe first instance, 
* and he appealed. 


> Kegs. District. 
; June 1825 
Kao 
Gretas 


vivre. 


CASES IN THESSUPREME COURT 
The only. question in the cause. i8 ¥ 


the defendant is. tobe. considered as el en ber 


of negotiable paper, or as having put hist 


on the note out of the usual cour se ‘of de 5 


surety forthe maker, .... . nts 
Theevidence shews the not e shee! never i: 

endorsed by the payee, and that it was in bi 

possession w when the, defendant put! his n i 


it. Theyplaintiff on selling his property to the 


maker ot the note, r the def ndant, 


should d give his signature. “This was done, bi ut 


without any express declaration i in what. qua i. 
ty he gave it. Taking all. the evidence togeth, 


er, we have nota doubt fie signed toseture the : 
piiyment of the note, and we think the parish: 


court be: oy err. ‘in‘eonsidering him as surety, 
ahd giving ;judgment against himras such, This 


case indeed cannot be distinguished | from that. 


of Ovoley vs. Lawrence: 4 Martin, 639. ° 


At is therefore ordéred, adjudged and de. 
creed that the judgment of the parish court / 


be affirmed with‘costs. 


4 9: eee: ’ Te ie q 
Morel for the plaintif, Morse fash defen-.” 
: — — + 2 


it 4 

al i 

¢ ¥ 
6 





| OF THE STATE os tagaeatte = : 
ao: i ty - SPracaIns ms wate Bei Bat suee | 
rish and ie of New-Orleans. = my oe ; : 


"~ Ponter, J. delivered the opinionef the court, prove pay act 4 
vi peter was ee jeotamenced 18 the ae 


3 x=: in doe Fearne he 


; entered into a special, ‘or particular partner. 
pe ship with the defendant, the object of which 
Ipamem:¢ seuagone of slaves in the Atlantic 
* states on joint account and ‘risk, to be ra 
i ‘ported t to this state for sales That 82 slav 
had: been ‘purchased of which 73 have been 
| ld by the defendant, and the pro re- 
* ceived by hing, and that two othiers yet in 
‘his possession. 
: ‘That the,remaining fnaniadeiitecte been 
sold or disposed of by the petitioner, for the 
’ proceeds of which he has been arr tine, | 
_ atid ready to atcount. 

That the/amount of sales made by the de- 
fendant is'$41,237, that the baléiheé due the 
petitioner. is $4000, and: that thé defendant 
though often req , hasiteftised to pay this 
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: ln rng sum, or to rer reason ign 
Ey © of the partnership affairs. : 


[em | Pip dciudant pleaded the ust Th, 
| Ware. _ andlaverred the’ plaintiff owed him $3000, for, 
: which he prayed judgment). fw. 

" «The representatives of the estate of Wi te 

were made partiesin the probate: court, and 

"that tribundl after‘ ‘hearing the evidence gai e 

jndgment for the defendant} and hat 

the slaves remaining’ dnéol@y should dispos 

sed off anid the proceeds divided between th he 
parties: The defendant appealed. 9° > | 


a. AG 


: Wlign the argument was closed, we believe 


the ease- was before us iar such a shape; « 

ould enable’ us to ;detide it on: the merits 
Further reflection ‘however on a question f , 
sented by a bill of exceptions taken ‘on the 
trial, has brought us to the conctusion that t 
cause must be remanded. , 

_ The plaintiffioffered to prove by a witne: 
that he, théowitness, had pi dete 
Plaintiff's: order the ‘quin of $250. This tes 
“mony was objected to, on ‘the"ground; « : 
die plaintiGrvoiald> slot give pesthibovidesiée: of i» 
the peyment’ of said order, as the order: i itself 
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: iabjiition recognises the existence ‘of eat Dist 
Pa agiesiond as a consequence. of its exis- 
tence, denies the right-of proving. its payment acct 
in‘any other-way but by:the production of'the Wore 
| writing itself Now whethor: the*order would 
’.  be-the-best evidence of the payrnent or not, de- — 
pends ofa fact of which the bill ofegeeptions — 
gives no information; ‘namely, whether ‘the de- 
fendantgave a written’ receipt on “it for if he - 
did me : ‘bést évidence, nor any 
evidence at all against him, that it'was paid. 
“On this ground the witness should have been 
|” ‘permitted to testify. The rule in ‘elafioi'to 
-* the proof of payments by parol | testimony, ‘tho’ 
“i written receipts: should haye been’ given, 4 
- carried further ‘in’ ‘the works Which treat 
of ‘evidence, than it, is necessary for us to 
go, to decide this ‘case. Phillips "states, that 
» » the defendant may prove by parol,the plaintiffs 
- demand is satisfied, though: it. should .appear, 
the plaintiffsigned a receipt. Phillipa, on Ee. 
170. 1 Espinasses, 13, 213.1 East. 460. 
'Phisrule is perhaps founded on the principle, 3 
Bec: as written instruments may be shown to 
be discharged by parol evidence proving pay- 
_ ment: there is no danger of permitting the 
‘same kind of proof evéh when a receipt is given. 


. 





x > eee ee a a ct laa is eg ‘ 
\ Bg Fy e er re een sig 
; ae 5 . . 
, ‘ 
x 4 8 
4 


cases mvnygisurnee cour, 


District. This argument is still open wsallio 

that itis not the highest evidence of . 
case is susceptible. But in this instance the ere | 
is no proof, there is higher‘evidence of thé“ 4 je- 
fendant’s having iE nanan the p 
ment of ‘which, the parol ne 
Pica a, a ee Py 


It. is therefore ordered, adjudged and d e 
cpatiied, cnoilied and reversed; and, it is fe iT. 
ther ordered, adjudged ‘and decreed, that his 
ease be remanded with direction to the j judge 
a quo tiot to reject parol testimony of. the pay: 

. ment of an order of the plaintiff in favor of d e. 
fendant « on the ground that the order would be 
better evidence of such payn 

further ordered, adjudged and decreed, a 
the appellee pay the costs of thida appeal a 

sy pp ee on i 
- defendant: , 


‘ 





























| Avra Pa the court of the first Seuss ce. omg _ 






——" 

S prest J. aéierea the opinion of the court. Welchaies. 
The plaintiffs claim“from the defendant, T.  Defendant 
_ Heenfé,’balance of account for work: - eae 
bor done, goods sdéla ani delwensdy *&e., to pyre penal 





Porter and Williams, between the asth of f Sep it orgies So 4 
 ecaiigtis, and’ 7th of March, 1823. explicit the.” 
Tecenntaet pleads that he is not indebted to Compete | 
the © ers either individually or a8 partner spel a 
: bt the late firm of Porter & Williams; that/on 
‘ theeontrary, upon a fair settlemeii, they are 
indebted to him in a largef amount, a/detailed 
+, account of which will be exhibited when re- . 
,quired, and’-which he pleads in compensation * 4 

oa it may appear is due to said. 
intiffs, and ifthere be a balance due himy he. 
ye judgnient dgainst them. © 
. The jury fetind’a verdict for the plaintiffs for 
’ 'g370, which, notwithstanding an application 
‘ ‘for a new trial, the court below confined. 
The petitioners appealed, 
om The'reasons filed for a‘rfew trial, are directed 
© to the incéfrect conclusion drawn by the jury 
: frout the-evidence, with the €xception of one, 


‘ ; an a lays as the cee of ——" an 
' OL. Il. (N. 8.) 





| = error of the: pee in annie oils of the | 

Nem «= Compensation pleaded in defendant’s answer, ee 

7 ? re The answer as we have seen does not ‘set 

Watims, OUtdn what. manner the compensation 

d - Apgted,, but siates the defendant willl set it oub 

when required so too. Before he was.soiter 

guired,he tiled an ailypuntjqwithout leay 

court; abebiotice to. the.opposite party, tit 

out the iarcpt fects on whieh ein Cor 
The plaif tiffs state, that, tne raga © 

* sallite which they were not obliged 1 oe 

that.the detendant had no right to putiit.o Place 

file, without leave of the court, as, if any. ene 

it was. an amendment to. the pleadings... 
The defendant insists, it ; completing the, 

», answer,;by exercising a -he had ry 

séryed in it, of setting out specially thematte 

“by which the compensation 


‘sempeleend d ‘ 

We are of opinion the legality of‘admittng. |. 
the evidence must ‘be tested by ihe answer as” : ; 
originally put in.” The account aft ountjafterwards i.) ; 
filed can be considere@iin no, other light bytap 


amendment to. ‘odbe rupee Antes pine ‘| 





fe | 
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-not be made, but by leave of the: 
er notice: to. the opposite party, or his 


attorney.) Purties cannot change aa 


-benetit of any defect, which the pleadings pre 
without accepting the invitation of acne 

aeallon them to amend them. 
,» tg We think the answer did not authorise the 
% ___evidencd,offered. It was presenting distinct 
ie matter fo destroy the plaintiffs’ demand. No: 
‘ie Tice should bere bern given of its nature, and 
a the plaintiffs might come 
ee We know of no case; . 
ide cal more feelin for an obser-_ 
| rulethan that where compensation 


Sedil | cleats jor without ¢ eir know- 
‘ ledge. It may arise on a notes © tn) other 

_ evidence: of debit assigned to the defendant, 

* and it is impossible for the plaintiff to ‘know, 

» without a special plea, which of the debts he. 
may, have. contractedis to beyoffered against 
him; whether it benot ope that. is otherwise 


« 


wee 
Pa 
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- Rast’n, District extinguished by perme novation gre tie, 
a pe tion, &e; ms S 
} “Ean In the present case, we seb the evidence, 
Pp Wrunsans. that the defence arises out-of the i impu : 
: ispdltace atthe plaintiffs,innot regularly proveat 
a remitted them,and : daly notifying th 
~ This»should: have been ‘speci 
ae pleadidiin the answer, in order that the pe 
a  tioners,might-have come prepared’ to,show | 
‘ circumstances,iif apy such there were, whieh 
would have'exeused the alleged neeleates: agai 









It is therefore ordered, adjudged. and ad 

? ered, | that the judgment of the distfigt court t 
:- be annulled, avoided and reversed, and’ it } 
; further ordered, ‘adjudged and decreed, that 





2 i f av E * 
this case be remanded to strict cour || 
4 Rb: Lats on bisa 
“with directions to » the district udge, not t¢ d- : 
‘mit special matter in avoidance of t the 5 plat nt at > @ 


it is further ordéred, ‘adjudge 
that the afpellee pay ‘the costs of this appeal. 


Smith for the plaintiffs Hoffinan for wish 4 
dant. > Mj ae 
Nd Fe 
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gp ®RVANS v8, NASH 000 65> Baan Distt” 


Arresy from the court of the third district. "Bram 4 
Manny J delivered the opinton ofthe court. | 


4 tei pier states that on ri tet of May, 1823, Th) a ee 4 


niles thie Cannot be re-. 
‘ | padres: of Peters, a debtor in exectitic 1 of the ground tat the 3 
t? _ ‘present defendant, at a sheriff’s sale. That on ed prise ar ecg 2 
othe'3d of June in the following year; execution execu eden 4 
issued ‘on-said, bond against ‘Peters, and the i eid 
gaa and: afterwards © Peters 
t the said bond,-on which the exe- 
-eniien issued, was not returned, as itought 
to have been, ‘into the clerk’s office, with. the 
"hare oagennsevree against Peters, till one'year 
“patter i it was , and ought ‘to have been 
ee and't hesbctiens against Peters and, * ” 
_ te plaintiff has issued, not cn the demand of a 
present defendant, but on that of 8. Bubler, a 
a the.sheriff that the plaintiff is holder,” as as- 
“i signee, of two promissory notes ofethe defen- 
‘Fy dant for $680 each, either of ‘willch’ exetieds a 
“thé einount of ‘the plaintiff's ‘bond; andthe 
plaintiff has requested the defendant'to subro- 7 
gate him to his right*against the estate of Pee 
ters and pay him the balancédue,whichheut- 
terly refuses to do» The petitioner prayedan 






































ed hands, and judgment for the balance cca 
Evans. after payment of the bond, interests anihgtits, 
Na mn enenrennnee nlite te “he i 
Junction issued. ©. a9 et 
»The,general is issue was estab on, 
hearing the injunction was dissolved, and th 
i Sh i CaN oats 
appealed. — 
“Be: statemnetitioffvets shews that the 
tiffintroduced- a letter of Guerlain, th | 
tare. of whom was duly proved, the oat 
tion-against Peters, and his and the p ft" 
bond, with an endorsement thereon by. 
clerk, stating the time of its being filed, the 
* execution on the twelve months bond, and the ‘ 
= : ‘execution docket, shewing it'issued on the de 
- mand of ‘the sheriff. A witness. deposed- 
heard thet Peters died in NewsOrletins, and th 
printer of Baton-Rouge swore tid tind publish. 
| ©d his death, a the gazette ofthattown, from. 
a. New-Orleans paper... 
ve “shselidl depoedd ‘he: ictlled: for. inc tins 
‘execution, at the ‘present defendant’s request, — 
a ‘ivring bie Airactiang tpethe virco a 
' ea ‘+ pe, . 


Gis 


i ae i ae 
__ CASESIN-THESUPREME-COURT. 
Basta Distriet. injunction against the execution i in 


” ts 
aig 
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. Gueflain’s letter states. the death’ of Petety, Tat. 
“alephew: of his wife, who died at his house, © 4 
jh Phe plaintilh gave no evidence of the nate Evans ee 
ant, alleged to’be in his possession, | Nasi 
alone justified his mers gent: for ing a 


ag 5 -_ 


a 


aint Se ant after the date of the hondj* 
was egrrectly considered by the district judge, 
id ee ee 
no relief to the present 7 % 
ie ft e" there fore ‘ordered, adjudged tie a 


~ nent of the district court 
at, affirmed with costs. ” Pe ee 








@ cir he i Praton set te \ <i 
+ fendant.- ae ile: , 
ns Oe ae pee Mere, ety es +p od 

BAINBRIDGE ve. CLAY & AL. * 
as 4 
‘Apreat from the court of the first‘dis gl deciion 
Be of the j 
-Manrix, J. delivered 'the opinién ofth sak ‘ 
Clay having'a judgment-against Oldham, and {he jery wal 
Baisbntge can oguina oy top pcAendas aes 


1 the latter; and was Levi on Oldham’s ae ithe decison 


a 






CASES IN THE SUPREME COURT 


3 ‘Easta. District. in the hands of Polk; whoin the ‘me t 
7 , 3 emptied his hands, as Oldham’s: agent, iin th : 
‘ Bammer ‘clerk’s office, in discharge of Clay’s j dgmer | 
~ fux® sand afterwards Bainbridge’s f.fa. was. levied’ 
| beheldtobe in the hands” of Polk’ on the’ ‘money he had of 
Oldham + m “tl 
*~On a suggestion that Polk had no nial ee 
"ney of Oldham's, but what he had paid in cx yur: 
‘*Wbthe credit of Clay’ judgment, and that by 
ney in court should be applied tot tha discharg 
of his ji. fa. . SEAN # ‘e fey, 
-” Hennen, claiming the money, as assignee o 
Clay, on an assignment alleged to: have «been 
notified to Polk, before the levy of Baint idg ‘ 
execution, opposed the motion. «© — A 4 
_ "The €ourt ‘refused’ to, Bainbridge leave t 
shew that the money attached in Polk’s 
and that paid'in were one and. th? sdme,’ an 
that Clay was insolvent, and *his motion wag 
overruled. © . & * Pytiny es a ‘i 
The ir hing that strikes’ us is (he 
of arly evidence of Hennen’ 6 assign®: rent. 
- It appeays'to:us shatfeonsiderin:- the money. 
as Clay’s, the court ought to-have oneal 
the creditor toshew his levy was cf tio avail, 
” there being no: money due by Polk ‘o a 


. % 








The district ‘neato the cour 
court is not ee pwr iis 
whollydeprived ” far 

of jurisdiction, 


i elle This euit was. ra 3 * : 


a be aaa in execution, on +t 


for 1 
< 


p favor 0 ifthe a. from y whi ch. 
the plaigift appealed. igs. * 
) The facts ofthe Case, as } exhibited by the Bs 
record, show that a judgment had been ob. tr 


sat: minor childre 


iBoging to the » 


snocessivi of their 
. 





‘© OP THESTATE OF LOUISIANA. \ 


part of which was purehased by the plaintiff in Haan 
the{present suit at a credit of twelve months, ~~ 
gud thipayment of the price ¥ 
i jpiticke-bytmow: sek to have sun on ns te | 


i et out jurisdiction ratione materia in the’ 
: Ol - 


_ quent griliealingstl execution, seizure’ and 

» gale of property under it ate also void and con- 

_ «sequently, the appellant’s bond given forthe 

‘price of the property; is q mere* . There 

| -figei.come-other points relied on by the appel- | 

q i lant, which, from’ the avesigaton, , Weare * 
a ‘ es 9 





: ouareniatith SAO EIET. 
legistative authority in the enactment)of fd 
which deprivethe courts ef ;geneval: jurisdic: - es 
— ne : transfer itito: 
a NO a 












atin elie iene boreal 
‘on the changeof government, from its sitiation 


- twidos, eiidlantui prise ecient 
by giving that species of jurisdiction to the 
(eA a RO BE ee 


_ ta tothe pera Coat 
after their: institution in 
-*thiese-geants of een jurisdiction Of the 
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CASES IN THE SUPREME COURT ’ 


“Dist. lessened ‘or impaired, either expressly or ime: 
SS ~,  pliediy:: . Thus stood matters with 1 alnaal 


Toor the jurisdiction of the:courts ‘¢ 
Jonmsro nba, those of common and general ju 
} the adoption for ei code, 10 


whether itintidhcatpitelaaeined 


be administered in pursuance of the relent 4 
tablished for vacant ‘successions; with the side | 


° 


ea 





a 


by oma of the‘tmatter inr'dispate. a. 


for the'settlemént iibaamiins insol- 


vent’s property, our code:impliedly requires'all 


thé creditors ofa successidh vacant or accept- 


sta, 


ee. 


— | > 
















so, Ditist, ed with “an a ‘to concur beforé tha, 
“~ court whieh directs the inventory -andealo'afi 





, haiti tat the ruiles of the code “ail 
stiri iene io legislature to give 
exelusive juriedictidn.to the courtr of probates:  * 


.) Under. such” regulations, the coalilens ote : 
ion and the persons administering it, 
had-a right to claim a jury. to decide any-cop- 
: "tested, fact, arid. therefore the court of probates 
 » jwagdinadequate to maintain exelusive jurisdic- 
a teal? Our state. constitution does not secure 
the right of trial by jury.in civil-cases; it limits 
that constitutional privilege to criminal accu. 
“sations. Since the change of government the 
-_ @ourts ofprobates have perhaps been possessed 
_= ofpowers sufficient to carry into effect; to the | 
a Vou. im. (n. 8.) 86 ; 





‘ofthe: jurisdiction of these courts in relation. to 
successions. vacant, or claimed under bentfitot 
an-inventory, wedeem it to be:the duty. of the. 
other tribunals ofthe state, in all cases where: 
the maitersin litigation are more. propérly 
cognizable in the: egurts of ppobates, to'sentl 





 Daatieletcls « eitirhageainind: 
isl ‘of foprts, of general jurisdiction; but ‘the suc- 
is administered by persons, who act for 
and, not for themselves, or for,.others 
with themselves, as ite age ot, henedisiony 
heirs, .; re * fe: ag oe ‘ 
Tali perscee are silitiaile a ‘the aad 
| aie whence .they derive. their power. and.in 
that tribunal all gnatters, 1 which relate;to those 
far whom they act, are Most properly, cogniza- 





| ae sent before that, which is e. 

— Fasmrentias. potent pottth eipcieaeGaite 
tion, and the interest of those for whom ¢ 
administer. _ Should acourt, not # 


ceseryto equi w 
would produce. ctemappitia 
ae ali 


olf as we have Re A try that 
district court wanted jurisdiction in the 
in which the judgment was pronouticed, ar 
under which the property was s0ld by exect. 
tion,and purchased by the- appellant, re 
account of the situation-of the - ‘defendeght, a 
peculiar circumstances of the matter in litig | 
tion, it may be fairly doubted whether it be af. | 
fected by any species of nullity. But we are” 
: unanimously of opinion that the sale under it ” 
is hot absolutely void, but only voidable. 


"Phe property of minor heirs, (to ned the : 





> ties. ‘Such. defect so lel be cured by 1 
| eensent or acquiescence; and the purchaser Youeronéias. 
p canon noega ground’ withhold payment of a 

Wythe price; nor does he shew any equity in his 
petition; —* to be’ reliewed from 


Bs soethinteaes hitoto + retain) he property 
» anc price; should he be hereafter pursued by 
iprienGoreee recovery of the former, they 
nt. in justice and equity to succeed, only on ; 
dition’ of refunding the latter, on its being 
fewn-that it was appropriated to the payment 
their ancestor’s debts. « See Touler, p. 668 
5.669, and 2: Béret, Traité des Nulletés; p. 376; 6) 
att ay, According to this view of the case, the first 
7. ‘and second: propositions, used in defence: by 
id 1 - Ake appellant, axe demonstrated ‘to be nutrue, 
.g othe tw omer, inst partake of hire. 


It in, hesefone, ordered, edjudged,and de. 


ered, that the judgment of she Ginttish Pan 
affirmed with costs, . 























; ls cases THE SUPREME OU 


~ East’n. District. We for the»plai 
appt oad forthe 
gy efor the. sid ca 5 shies és J 
“Pano Fe i he hares oa ie eet Pas keg aby 
Z Si ee a — “3 iad ws sould . 4 


" SEILLIMAN vs. JON: oe 1 































— 6 ie ee doin. 
Bish oot dlacty ApreaL from the court of the first district, 


replication. 


ithe retumn of Migitpay Jiideliverédbthe: opinion of the cot 


a citationcannot 


ale gpa On the return of this. case, which’ er 


attpa Py in February term, 1824, vol. 525963." he di 


b poy. Seindantihad: leepd to Men wapighenedlan ee 


The remedy, 


’ in sucha care * tion, in whieh, he stated that, since the'inisti 


ee fraud tion of the suit; he had paid, satisfied- and di 
Sarg ag charged the plaintiff’s claim, sipatiaye 
ota. ae receipt. the copy of which was stated to be « 
wat tere be « BEREd to the answer; ‘no“copy aa ge 
my be readt AHihexed; aijury was sworn, ‘and the de 
ihe jury.toplace having admitted the executioi of tht 
Saabs be nelle there'was averdict for'the!plaintifly but onith. ‘ 
“The defendant Cefendant’s motion; a sew trial'was ordered, on 
cihtans the ground thatthe resi mentioned in the, 
unless be cit Supplementalanswer, was’ ) mislaid, and could 
ee not'be found at'the time of the trial. : . 
jury may . oe 
presume from —'The plaintiff, now by leave, replied, that the Pe 
receiptjmentioned i in the last’ answer, was ob- | : 
tained by fradd “and'on false’ pretences, and 1 ‘: 


without any thing having been paid." a 4 


ns, take ; ‘by the defendant's counsel. » 
mi t iS tothe opinion of the district 
using g him a gener eas va the 


fee e' tear was unprepared ty 
acaba eet ie e, 
Phen Sbindii, 6 on the refusal of the 
0: /Permit’ the *intréduction of the 'testi- 
pals sheriff, offered ‘by ‘the-defendant, 
/ , agra witness to explain the return on the-cita- 
bn;*and to prove that it was not vapsishnb ‘in 


‘ ¢ 


a tothe jury, and to thie introduction of eviderite 
to support the allegation‘of fraud. 3 

'- # 4, The last was'to the refusal of the court to 

‘allow’ the defendant to demur to the evidence; 

: i * because he had ‘cross examined one of. ‘the 
_ plaintiff’s witnessess, 9g. oe of 6 

hk The plaintiff: was not bound fo ewihity re- 

plication; the defendant’s affidavit did not state 

that he had’any witness, by whose. testimony 





SKILINAY if time was given, be obt 
It If the return on the © 
feetly correct, it could’ not’ 
parol evidence, even that of ¢ 
Sepia je coma lla 
to call on thé sheriff to-ametid hij Im and: 
make it cénformable'to truth. ©. sors 4 vs 
_ IN, As the charge of fratid might have ; 
ivieed on the trial, without pelo doy 
forth in a teplication,it follows € rads 
missible to support it: and the re n might 
be read to the jury, es then 
charge which might have been unade ore ta way 
‘IV. The’ defendant’ could not be permitted, 
to demur to the evidence, unless he + 
the truth ofthe fact which the patie 
vdured by the testimony of Gordon to es 
viz.; that the plaintiff received fethingy 
the defendant, and consequently, the receipt 
ddnide af « thety'shieh did'not exit S 
On the meritsjthe execution of the note was 
admitted} and a receipt Ce ae 
the payment. Ber 


S 





ceptions, the. original. of hich -wys! 

_ known by his counsel to.be on file, saidshe had ~ 
q paid’no money for ph aa and was about 
- -@ Vow. um. (8) a Oi ey: 93 iF 





. Indeed the very fact*of a» weubint nie | 4 
been givén without any thing being paid, would | E 
not necessarily éonstituté' a fraud. One may J 
release a debt due to him, by admitting thatét 


® 





sgnidivat aon in ‘the debtor, he igh tll 
_ SmLuEEs 


mer tine Genedanivoe: probably ex- 


a emmatirie 


& Ahe.dirst, wos, while the. sdabiaginnt ile daca 
” citated to defend himself, and. his ‘opponent 

» | was forbidden to«prosecute him; the.second 
. was before the allegation of fraud was made, 
_ > and when this receipt was Hot -produted, the 
counsel being ignorant of theplace where itwas. 


a 














sss The hits that whidh we on catia vine | 
a asides». po * i be tev ive ages 





bees 





ae. ve 
eo, oem eee fhe. 
-* come apes. ae das 








ive ther dome j 

e—. picatiistindematnenaden hci, Gt, 
Phe defendant pleaded the fereertb jomany | 
and payment to th first claim; denied-her pro. 
mise to pay Waugh’s’ debt; that she received 

” 






, 
OF THE STATE OF LOUISIANA. 


from the plaintiff a note of Burrell &-06. a firm 1 tn, Dist 
i: Satich Wangh san pastsabvgieaiilagiand bogey 
4 fen: allow it| in payment of “SH. — 
_ litt che owed him, she would then pay the Suunexns 
4 the amount of the-note, $350; that 






























ee EE! eee ee 
a ¢ = 3 we 
" = SS eos Se ss 


- Waiigh refused to allow its amount in ¢ 
- aitionly and she paid him, and atterw 
a dered the ‘note back efi -8 ony who 
a on a aviaiel for $673.75, par judg: ty oe 
> merit fot $673:35, and tte acral and enc 7 
e b-tead cabs aibeaniadinds of aceounts: ‘lu 
: M Riper atc a and prov- 
Wh edjas well as the instrament by which ‘the'de. 
fendant promised: topay $350 to the plaintiff . 
te as alleged in ee a. ae 
| emcee cass Be that at: the 
. nc ee ee there was 


plains tht aig ed to taletip’ Bur 
ts aate-anhay teaejademmdaganeel 
back, and release the defendant of her respon- 


sibility for it. The plaintiff’s s counsel objedted 


to the witness being sworn,@ind . the ebjection 
being sanctioned, the defendant's counsel took 
a bill of exceptions. 
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4 CASESINTHE:SUPREME.CoURT ==. 
a District, , Her counsebin,this.court insists tbat the digg 4 
June ~ trict t judge. erred. : — deiides al 





_ «$2 1, In.refusing Harralson’s testimony,iand  ” 
>. ae: 2: In giving judgment for $673. 85, ovate 
dict for $673, '15—Lastly thatthe ‘ 


dence of. what was said, at the tte « a weil 
agreement aes entered into. oy yan! ‘ 
IL. ‘The. dnimzwve. hort ime, sums, . which 
' gether made $673'75, and it was likely th 
4 a clerical error that, the; verdict : was. ente 
-. for forty cents more. The judgment could ne 
q be for more than was claimed,. and the : 
was right in reducing it to the. sum in the : 
tition. ie 
iil. The delondaitdid nies, sie tial | 
on the ground of the verdiet being ms tog | 
law or. evidence... «sya? Tey Te | 
_ The statement 6 facts shews that two: inatgu 
ments. of writing, annexed.to the petition, and 
which were, the grounds. of evidence of his twa, | 
claims, were duly proven, .as -enacnted ae et 
defendenh, sgdece acted 


has is there ‘adjudged and a6 ’ | 









* 





g | ‘pena from the eourt of the first detiess, a age E 


time to. s 
’ Miturws, J. delivé reréd the opinion “OF the rescision « 
Burt. “This ‘is. a’ suit brought to recovel the f2rclapsed, the 
iiment’of the price of a ‘tract “of land, a 
ld at a poe sale and purchased by one of rede q 
f parties defendant, for th action of quan- q 
Became Surety. "The sum of $4033 13 i ig not leon « ju- 
elainiéa, nd jddgment being rendered for that wccomt ofa | 
titt'the court beléw, in favor of he plain- in thet thing . 9 
ai ‘the deeds ippéaled. : il cae in. avait 
"he Cade Comes ip On a pill of « ‘iceptions « want of quan- 
> féhthe Opinion of the jidge a quo by which he - 
 Fejected testimony offered on the part of the 
. dppéllants to prove a deficiency of more than 
one twelfth part’of the whole tract of land. 
And the judge’s réfusal to allow ana amended | 
answer in which the defendants offered to 
plead, that he had sold’ and Gonveyed the pro- 
perty a third person.” This last exception Was. 





Rages Digwic, abandomed by te apelanscom 
a aes the first we ate of opision thet the judge. 
q a The evidence. was rejected on the; 
4 Fel a. limitation (© actions for dimniniition 6 
} Stine et one on the part of 


eae F: 


ead eiette his 4 

| loge towneep othe payment o the fl 
Gia, an action ‘brought by- n. the 
ground of a deficiency in the’ of the 
immoyeable sold, “'This:question has 3 re 

_ been settled in the or. Teapot 8 
burne; see vol. 1, 468, : 


“But admittingy that the wen he 
to be allowed the benefit of ‘ 


contended by. 


the present case is not one to ich the 

sions of the code, in rasan se 
ficiency in land sold are ap se | 
he says there ,is .no indigation of fie cote ny ~ 
* the reipes s# the te of've mach por stoned 
ure; in other words it isa-sale per avensionemy 
and as in’such. cases, the purchaser would bel 
entitled fo any surplus which might exist in the 
tract, without theypayment of additional price; . 
so on the other hand, ¢he vendos.ought not to 





: ie be at sonra * Tt 3 
seeht wictidn Was ond péF aversiond 
26 ‘not follow,as a conseqhence, tha 
the: propositionyiwhieh 
tll the whole field,. 
ai estimated . quantity, without: éiaw * 
‘istrue; ‘that is, that the'seller ise 


a As which thes Bei 
ere rst oti 8 aie. Cle 





CASES wt 


Fonrins at: __ that, ae he ‘. 


e ame a. rescission =e ah wot 


Bit is terdoreordered adjud a aia 
creed. that the judgment of the ¢ triet tour 
’ be avoided, reversed and annulled;” ang tl 
the cause he’remanded to said’ nb Sale 


7 abe P 
my aT 
. |! 





OP THE aie. os LOUISIANA. 
TUROAS ve noes 


A dcCommodate or or 
g horey Wa it and that it 


As 


x % 
> Tt is true oth tienen en ciias + 


bisestcivedi in 
“ paetehc: nae age : 








apa: that. isa ¢ Shuapidoni for he , , 
: ote pe ped ene ‘Thie- note, 4 - 


ect to the saaypoity in the b j , ‘ofthe: re 
at it would have been in. those of the 
p See. Chitty, 165. . And if the latter be 


iganern ane thjag relative: tortie 


fot, ba reson “ 


j ct of Young, who wag as 
a rdlcnk in, the cae below, 
a p armed of Seguro, for che proves the 


. ty 





*hesbetngt this ae fi 


it Piepiit rela eve the proof ‘adduced , hai ~ 
to the allegatiogs ofthe answer, and this 
of : ‘investigation. is tolerated by: ‘thelaw ¢ : 
Novissiina Recopilacion, 80 often. referred: to ia 
judgments rendered. by the appellate-gourt. 

» Whether the notiinow. sued ontbe consider: 
~- ed, as given originally. to Lehr 
payee, or as evidence of a-debt- really,97 ot 
him from the appellee, the view whiel 

_ taken of the’case, shews that it: has ‘be 

* petsated and paid with the funds. of the fatter, 
"whilst in.the hands tien dh , 
reetly to him. ''The*authoritiesy cited by the | 
counsel for the plaintiéf, are therefore hited 
- plicable to abe. es 3 be ge 


a (a is. fore, ordered, adju “td 
“creed that. the j e judgr it of the’ dis trict a 
- be: ‘ w ith costs. os 3 

“Dad forthe p Pedi thea 
fendant. of = - ‘ 





| sete pian sot i asain 
he ahd bought them for a trifling sum, © 
* <The endant pleaded the general. issue; 
srring that, if any such contract took place, 
s statéd.in the poe e it wag eqiered into im 
od casi without 'misrepresentation; that 


b aaron ag there * 

a fable ing; that as to the adit men.” 

Nioned in the petition elt present plai eh 
fall oppoftunity: to there every 

i of which it was "Revue the sheriff was 

» Bound to levy: the fi. fa. on the two slaves, be- « 





i 


ye 


r 


a 
bd 
t 
% 


ce 


* Lae 


ferced: thie property, jana’ therd’ eamnot’ ‘isi 
thing due te thie defendant, ert at 
the slaves; till the sale. oe te he 
is ‘a very excessive compensation, bane 

og et have: been a tee tril 


At is therefore ors adj 
creed, theo | tof the 
Be annulled; avoided 

‘i pe ea 


: ty Dae ae | 
j < anew tgial, and it is red'that the 
, ae 


pay costs in thiscourk | 
pacar Arete. Es 





Of THE STATE OF LOUISIANA. 


 BswAt gat ‘Srinout : 


bea hear vet, a ae 


Fak Thecourts of 
this state recog- 


sods eee | 


pe i, iid inn oe 


€ounse Lge in this 5 court that the eet 4 
tigii @hould’havé been dismissed becaiite te pans. 
» plaintiff Despan did not legally nes = 
Rbetendant’s interogatories. 
” Ae answer ought Hot to ha: e been esi 
ts it does not appear to” fave award to 
before a ‘magistrate. ‘cle 
a. x The plea ofcompensation was s supported, 
id ought to have been allowed. | 
wy ‘The record shows that the dissmissal’ of 
, the petition was “moved ‘off the ground, that 
| the answer ‘of one of the platitill' was tot 
' sworn to before ‘a magistrate, on the refusal of 
the judge, a bill of exceptions ‘was taken. ” 
a * ft'appears that the’ jurat is subscribed by J. 
__ Prévosty, who! subscribés himself’ @ jiétice of 
¢ the peace; but, he ddes not state of what pa 
rishi he is a justice, nor does it appear from the 
| Von. 1. (x. 8.) 89 


& 





(wo CASESAN THE SUPREME COURT 
q | ast n-Distrit date of the jurat, nor in any part of the paper i 
ww ~=«CWhich the answers written, in what yer 
Dusrav & at. wag made’ or sworn to, the’ parish 6f Point ‘Cou. 
Sma pée, being only referred to;. as the place ofa 
_ Bidenge of the respondent, RE a A ' 
a We ag GND tty, dgerdi i 


“the leaedea ee The ew ! - 
third district was therefore béund tow 
the signature: of Prevosty, a justiee can 9 
the parishes in that district... ss Hider 
«His certificate ought not, to haxe, been 
» because in the. date of it, ihe eae 
‘staté he place he was in, when. he. certi 
We must presume, as all judicial. acts must | 
_ taken» to have’ been. properly, done, moti 4 ‘ 
" gontrary appears, that he was.in. his -parish 
The circumstance-of the deponent being a re 
sident of lite: parish, adds some, weight to th¢ 
presumption. , [t being very improbable, thay t 
where an inhabitant of a parish makes an,afh, 
davit, before one.of the justices of his paris 
both the. magistrate and tans denonentaahciel | 
be out, of that parish at the time... Ai 
Ml. As. we presume th the answer was proper 


2 





sted tbr Kalaciasshint qyudt-sviennens as 
if Thy fh pln of cmpnatin saci es 


ey ord. earpasads Pere. ae sedi 
oo ita w aeatTH 4. waa a de- 


' 7m 
trigt.cou 
ci ut 
' of -e alien: iota Hae S - 
a Peaorortestnt 
rie HE ich tae i 
oe ail? Ob aeRagap se Tse belt SA IL Sea! 
LéPONs HEIRS HIS EXBOUTORS: MhAKPE 


Hives, 


Aeris fom the cos court of tebeligal he Bee ai: Thi kta. ] 


and city of New-Or re not Seoieke. 7 
h an #5 ty ~ oe : Be: i? Se balance in the a 
execution to be 


| mS ae - meron og res. 


ecree oy yssetie 


They accordingly filed the said siesountay pe 

__ whereby pri reser Rene debtott of foe : 
the estate for $6,451. . in algae. cob forleanie a 
“eThey lode lane tim afeliaparpreys 7 a3 | 

ng that Jane P. Lafon, one of the hiéitey might dometions re 
“bedirected sceheath PRO TEP prescription. | | 





* 
a ; ~ 


CASES IN ' ‘THE SUPREME COURT 


—s (which they thought necessary to establish the 
. rg payments they had made) ‘and. which t | 
| Maron's @B leged John Py {Leafony er father, a taken “= 
i Bae them, praying that, on refusal, they. | 
permitted to prove these payment byw 
ses, On Jane P: Lafon’s 


lance dueiby:them is reduced to-$5990 87,0 ad 
Jane P. Lafon filed her exceptions to the a 
account produced. - Oey ORF ROI See 
Millaudon, a creditor, and itt a legatee 
*-were admitted to intervene and contest t h e de 
- \ fendants’ eecounts, ‘and prayed a ' 
distribution . of the balanre atrack 0 


‘ee er it phe oY mee Gond’ 4 
i Cncceeethdnaneinndedy to*hear the 
, ties on the several items of the executors’. 
en ean orank: nena gain 
Tesihiiaindle Geedennsie 


fd 





a 
: % 
sii 4 


: aera ema of $29,792:16 but ‘al- taste Dis 


_ lowed. momentarily credit! for $7,702, 98, the im ; 
| amount:of several’ debts due to the estate, -47's mms 
mich they declare they bad Neetiiage ae 


& 3 evidences ofthese claims, 
3 Ses stahehdenttiaddecnesd to ieiagpeip 
: ast ‘cum: ‘into ane that the creditors being 


2 we she count eved ici directing th ssining 


ng 4  the-balance due by them, into eourt, but ought: 


i 


ir tere dca tne atehinsotgrsoanee 
_. plied tothe payinent ofthe debts of the estate, 
> ses dinchegs bons gece and the residue 
a ~ testator, and that « number of items-were struck 
yout from permaassennitiapens cc ag 


ie 
*%  inetated. - 4 woe 
fi <a 
tt 


-"Phke will. grants’ tothe defendants one year 
to liquidate the estate, and more: ‘ifneeessary; 
and they refer us to eur forfipr jadgment be- 





< no _ CASES IN THE SUPREME.COURT 
| ue. Didsct. tween the'parties; in: which we' held hoa 


| SX the will contains sucha. clause, heirs 
| ‘aven’s- ===> under it,-cannot demand thatthe | 
F, HRRe should:beiteniaved dram tieir. trait tll 
have ‘entirely. asian the: me se 
heirs, eahssin; jmtanialtfe ee he: 
The testator died in September) 1820, -and 
the defendants were called on for their! ac- 
counts in. May, 1822, twenty-one months after.! 
The record shews that between the’ months:of; 
December, 1820, and May, »1821, the. defen- ' ' 
© dants fold all the property. ofthe estateyex+ 
cept a tract of land. at Lafourche, and a. lotsin, 
New-Orleans,.and they. have in no manner at: 
tempted to account for the delay. one sganen en 
disposal of this property... Se ee 
All the debts due to the estate were recover F 
edy.except those, the.amount of which .was de-\ 
have not shewn.that ouieonen inatioated for the: i. 
recovery of any of them, ayes Di de eee joie 
Ample time has been given to the creditors; 
of the estate to produce their claims, All these 
claims, which according to the accounts exhibiy. 
‘oh ee do not. reach the. sum,of 4 


















OF THE'STATE OF\LOUISIANA. — om . 


Be "412000, inéluding that: of Lefevre, for $10,000, “sa : 
_ and < enn —— an. oe “party. aw a 















_ very numerous or eonsequontyandhe teleidats Hie keene, 
b have not. quite: obstacle to their liqaida- 
|. tionior,payment. . HERE ibe A sgh p 
L -»/The defendants dade they have been -pre- 
@ vented from liquidating the estate, by-being de- 
| prived.of. the® papers, of,the estate,,of- which 
- John P. Lafon possessed himself,and by the‘ in- 
‘a. junction which he obtained: to oe 
q of the property. ak -sovteatl ike 
|» The papers have been gredieed: and one 
a Of thorm.are-ellege, to have been withho 





F ) mentiof the debteremaining due.’ sont: age 
__ ‘) sThe injunction) was, not. obtained till, about 
eight months after the, testator’s, death, and 
was dissolved about seven ths: before. the 
ia P _ date ofthe judgment appealed from, so that - 
the defendant bad sufficient time, to. Hgetisse 
4 We, conclude thedefendants hed ample time a 
to liquidate ithe estate, and, sebviliarnanst be ey 


4 th a 
4 epee rec / eniletiate its power to coerce dani but | 


ata 


thei- counsel urges the court of probates bad : 


3 | Lavor'enam no gathdrity to: aoc tes pane of 


His exr’s. 


lance into court. ie | 
Athough executors derive their powers i | 
meciately under thé*will of their test 5 
abso beexerdised under the contrat 
of the courts ‘of probates, without whose f 
ther cannot act The code assimilates . 
in this respect'to curators ore tate! 
The court of probates ‘has, by aniseed 
tory decree, directed the defendants to distri. 
bute among the creditors of the estate, provi-_ : 
sicnally the balance they had themselves ad- * 
mitted to be in their hands: This decree, al 
though interlocutory, might have been appegl- 
ed from, if erroneous, 8 it directed-an absolute _ F 
_ disposition of the funds, yet ‘the defendants, so 
fax acquiesced in it, as to refrain from appeal: ] 
ing, but they nevertheless, peerage 
withheld the pig and neglected ‘to were 


misused their powers, as to retain moneys in 
their hands, which they were decreed to pay 
to the creditors, — misapplied a consi- — 





_-- Notwithstanding this; we. saadtels curt, 
ane ‘erred in bresareed the: ae 


i . The order to pay money into’ court. is only. 
to be enforced by the attachment of the person 
of the party; our jneiptatoniss postin 


i e party's" s visible property bélexhusteds! 
so isurviving defendant, Gravier, be im- | 
Prisoned; the sale of his property will be very 
‘much sap ; the lian may ‘erord tlie 


“ acquired, will becomé'en: peo gpostabacialn. 
» gulty to'a private sale, and von 
the right of the court to: detain a-defen 
| jail, bectiuse he is unwilling or unable to dis- 
charge’ judgment, and at the same time send 
process against his property. 8) 68) 9% 
“The law has’ pointed! out the: manner in 
| which courts of justice,im this state,are to-ex- 
Vo. m1. (N. 8.) 90 





CASES IN THE SUPREME’ COURT 


~~ 
District. ceuteitheir judgmentis itidoee not allow of th 


. seizure of the person of the debtor, tilhit aps 
™ pear that no ‘property of his is ‘to ia, 
The order to bring money into court, m 
naps issue against.a sheriff onotherofigr, 
actially has a sum in tie tienideytvat eet 
it is inregalar in ordinary cases! Sw: 
egal sad 
: correct in reject ? rye 
witb the defendanta:*. shit 0) ~ 
FE Asum of $1678, high as paki 
oni co tr eon er dom ec 
$850, for°wages.as overseer of the: te 
-_ phifitation, from the: Ist/of April, 1804; to 
; Istof September, 1805, and $626; for the bi 2'¢ 
three negroes of his, employed on anta 
tion, a 1804, ‘ey 
woe wt. 
andl napee 22 12-6 pid 
bei legatees. - G0 ae hott 
wt kgondry sums, the Pipaine which 
anne together td aati 


‘if 4: isine denis rejected. for particle ret 

sons, amounting to $6800. i ne 
The appellees demanded atl iteaire- | 

lating toPoumeirat’s wages should not be allows” 





OF THE STATE OF LOUISIANA. 


| gh the claim bing prescribed by the a of past'n. Distriot. 
Gods 488, et 17. Stina the thertestator'e SR ot | 
es ten roemienk Sevelepe are ee 
7) > aye, eae eR 4 ee) 
+ The claim for nego hte, was chingupiet 
#8 destroyed -by prescriptiody .d.. 488, art ‘78, 
Buen 0 poepeniinne” he 
j farms. Beith. ji dtd "es aie 
3 Si eabinerascapditttees of tides 
Sicomenchasngiens Speiphgline 
4 ~preceding his death. The plaintiffs op- 
an Shor certs oe i 


‘ «The jadge of. probates maine to. satiate 
_ fol proof, and a bill of exceptions’ was taken) 
i We think he did not err; the F 





CASES IN THE SUPREME-COURT 4 
<. 
. aaa exprension settlement taking place, uses ti 
( SAj words compte arreté;-eqjivalent to settled or apd 
; on account, acuoamamuatl in Co! 
: iis or action n barred or decent axel 
the idea ofan oral acknowledgments» » oe 
As executors Ba: CE ithe court 4 


Ts 


‘which the plenof prescription gives! 
: a: } oo RR: ae ae pe tes - 


: Be itsassent, at east tila bolder’ , 
“1 Lelsimswere satisfied: «bo. «tin 1 
“IL, While there weresunsatisfied: ere 
‘the executors paid legacies inittlbioene dt ng, 
and the-court.acted correctly, — | 
_ everyitetiiiof payment tovlegatees; ©) > 
penennoteren for lack opt 
3 eo ORE on 
7 $1,340 50, wot niaeodl 
situs ‘persons, whose | ‘names are not pres’ 


* 


¥. 





Scammers ites i 
ni The exceutors att Bae Da 
Fie 1026. 
taken by John: P. ‘Lafon iim of their Lavon’s mins = 
If it support this charge,. it*might 7 
ore to the amount akpirnte 


mae as gras 


a, the holder, fon its ciibiintis ‘Bat nal 
a eR of Poumeirat on Lafon’s 
[Re EB hae 


merle 


P tene'store sinideciil we oda 
v5. “Acharge of $399 50,to A. Boindowey des | 
<@ ceased, a free man of coloryfor saldtiesidue: 
re] . him by the deceased... ‘The nature. of the ser- 
| 1 vices for which the salaries: were conheneh © | 
nen ener pit 
» 6. $450, for tages, receipt: hoe SAD my 





. 
¢ CASES (PRE SUPREME COURT 


- Ba Di, + produced; $64.50 pearing coma | 
kano sme AY, Four-articles were. jected ln Span 
Hosa ene oe : 4 a y 
a. ‘The first. is-an item of $4000, ‘which 0 
Be at Gravier seeks to.retain for they 


Be ms see ie haere 


sate cadauilipate his Bas ‘bx t 
neither he nor his. pe ek at tall 
_ Step to ‘procure ‘peynient See ote, 
years after the tniptoe’s death; w 
’ ettor:by NE OR 8 
sentative of this. state,was protected | 
fom area the court ofyprobates decided the » 
, executors, by their unaccountable and. pros | 
"tracted negléct, matte sient dion gd q 
 steickeditithe tem.) « pie quam 965 4 
_ Si P.\Lnfonya brother of the. dabei _ 
chased;at theuetionef the estate several lots, 
6 6950, at.one and two yeats’ cree 
“exéentors utterly neglected todeull . 
7 4 a 


L 
7 
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F mand his! notes, according’ to:the terme ‘of the Baste. District. ' 

” , Jame 1825. Ss 

_ sale, or to take any:step ‘te:coerce'a ‘payment, werw 

: or obtain ¢ the rescission of the sale. ‘They have enna ‘i 
| ya de a charge f for this loss; but the j of 4 
p Cok correctly coneladed that, as ‘it, t oc 


ed through. their m9 should fall on 


ora = entitle himself to bee : 


ttentlon to execution of the will. - 

: ‘We think t this Basie also zak strick- 
en out. 
a 4. Lilien thi of $1750 was struck out, 
' composed of sundry. sums of money; advanced 

to John P. Lafon, antheir of the testator, for 

lis’ passage, ‘house ‘rent and*the payment . _ 
© ofsome of his- debts: The judge of probates ~ 
i. was correct insaying that thissum should not - - 

: 2 





mm 2 CASES IN ‘THE SUPREME COURT 


Shy Bast. District, Be allowed, till the creditors and legatees wer 
4 June 16s 


ww ‘paid, Pigs a rejected it. i 
tis is ‘theretere ordered, “adjudged and is 
creed, that ‘the aren of the court of prc 


veges 


Part of it, which ies that balance to be paid 
into court, be ann | ulled, avoi éd and revers sed, 
and it iso ered, a in ¢ th 

. the case ame with directions to" fe 
Pe judge to ascertain the sum due to the reas 
ing ¢reditor or credito ve judgm 

con ngly i in their favor; Ge the’b ance in. 
thé hands of the ‘defendants, in favor of the 
heirs; with directions that the ‘sheriff may 
bring the mone “made into “court, to satis 
these parties, arabe creditor’ oppose ‘the: 
payment of the intervening iC pel or any’ | 
creditor or legatee the aymen of the heirs; 
and it is ordered the appellees } pay Costs i in s 


court. - 


«Aten Soetllaploin tit, Young for tha des 
fendanis: a eee “ +7 


i. iti 





ACT. é 


2 j th 2 
) 1 Itisnota good objection to a notarialactythat it is written in S 
the French language, Marigny vs. Johnson’s syndics, - 
a ‘2 A private one acquires no authenticity by its registry. Sey- 
1g mour vs. Cooley,- - - - - - 
> 3 A patent of 1819, is a superior title to a report of the commis. 


sioners in 1818, in favor ofthe settler. Same case, 


~ ACT OF ASSEMBLY, 
r “When revived, is in force from the promulgation of’the re- 
viving act only. Rost vs. Church of St. Francis, - 
"42 Isnot presumed to have a retrospective effect. Fournier vs. 
Landfeaur, - . v é ~ 
3 It does net affect contracts theretofore made. Durfor 
) we, Ayme, = - - aa 4 
/ 4 Whether the distinction between public and private acts, be 
known to our jurisprudence? Quere. Louisiana State 
Bank vs. Flood,» - . ce - - 
| 6 Ifitbe, the act incorporating the state bank, is a public one. 
Samecase, = ° - . - - 
© 6. In the act of 1821, p, 18, set off is used synonimously with 
gregpperto Pierce vs. Miller, . 2 ~ 

Vou! 11. (1. 8.) 91 
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19 ‘The act of 1813 requiring ‘the record of mnarriage contracts 

theretofore passed, is not unconstitutional. Dutillet vs. 

Dutiliet’s syndics, - *- - sd is 
See EvIpENCE, 4 &5. Paothiiony NOTE, 1. 


ACTION. 


1 None can be maintained on a corrupt pr ee Mulhollan 

vs. Voorhies, - - . “9° - 

2 An action may be maintained by him, who was not party to 

a contract, which contains a stipulationin his favor.— 
Marigny vs. Remy, — - 

A real action isone, in which a specific eg," moveable or 

immoveable, is demanded. Marigny vs. Hunt, ‘ 


QGPEEMEN Ted 


An agreement to deliver » hi which the obligee i is to sell, 


is not discharged by his death: _ Fergusén vs. Thomas 
Bees ce ge aS ee, 
He who has stipulated for another, may revoke the stipula- 
tion before the latter accepted it. Gravier’s heir vé. 
A synallagmatic one may be given in evidence. although not 
executed double. Oldham vs. Croghan, > oa 
And itis good as a beginning of proof. Mayner vs, Rollins, 
A fortiori, when the required number of originals was made, 
but the mention of this circumstance was omitted. Same 
case, - : “ - * ee ae 


If an agreement is* not obligatory whenmade, no subsequent . 


, law can make it so. White & al. vs. Nolan, - - 


APPEAL. 


If a suit be bheipay dismissed for want of jurisdiction, the 
supreine court will not pass en its merits. Martw’s 
heits vs. Martin & al. - - - - 

2 “The husband may be surety for the wife, on an appeal, ~~? 
& al. vs. Wilson, - - . 


er 


(651 


£ 





PRINCIPAL MATTERS. 


* 7 tr inevtstoerge Boel; the agppieal will be dismissed. Davis vs. 
: f ‘ oe | Curtis, - - - - - - 
1 wy When the case was as tried by ajury, it will be sent back,” al- 
oy though there be sufficient evidence to acton. Campbell 
vs. Miller, - ~ - : * 
'§ Same points. Campbell vs. Henderson, on ee 
Au appeal lies from a judgment of dismissal. Compton & al, 
ys, Patterson, git at - - - - 
a | ‘The judgment appealed from, on a question of fact, guwveils 
j t unless manifestly erroneous. Pascal vs. Caldwell & al. 
8 “The reversalof a decision, on any point concerned with the 
j mérits, authorises an examination of the whole case, 
7 Miller & dl! vs. Mercier & al. wiht cemegciie 
“9 Damages given ona frivolousappeal. Arnold vs.Dean, - 
10 Samepeints. Butlervs. Kenner &al.  ~ ft 4 
nu Although thé judge @ quo gave an érroneous charge, the 
4 case will not be remanded, if justice appear to have beg. 
done. Miller vs. Pierce, - - - ier 

12 Ifa party has not asked a new trial, in the first co rt, 

case will not be remanded, although it turns u 

question of fact and was tried bya jury. Allain vs. Cor- 
: naue & al - - - - - 
a 2 ‘An appeal lies from an order ofseizure andsale. Gurlie -, 
ot” dl. vs. Coquet, - - . - . 
ae 14 Ifthe verdiet be manifestly contrary to the evidence, the 
cA . *@@ase willbe remanded, Brooking vs. Wade, ; 
_ »15 Every errer of the judge a@ quo will not induce the supreme 
: i court to remand thecase. Caulker vs, Banks, ‘ 
5 - 16 Ajudgment against three, cannot be reversed i toto, on 
the appeal of two alone. Kenner & al. vs. Duncan’s 
executors, - - - - - : 
17 A verdict will prevail unless manifestly erroneous. M‘In- 
tosh vs. Forstal & al. - - - . 
18 Thesurety on an appeal bondis liable, although no exe- 
cution issued, nor any demand was made on his princi- 
pal, Bryan vs. Coz, = ° - - 
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19 A case will hot be remanded for an error on the trial, which. 
does not affect the merits. Mitchell vs Morgan, - 

20 No appeal lies from an order to transfer a cause. Todd & 
: al. vs. Andrews; - - - - - 

21 The decision appealed from on a question of fact Savaiiledahy 
» prevails, if it be not manifectly erroneous. Boissier’s 
syndics vs. Belair & al: - : - 
22 When the evidence isdoubtful, a Reedvertiit will not be 
disturbed, Pratt vs. Flower &al. + - - 

23 If a case be submitted to a jury, on condition that théy mialy 
hear evidence in their chamber, reducing it to writing, if 

they fail to take it down, the casewill be remanded. 
Caulker vs. Banks,” _- - - Se § 
24 If a decision of the judge a quo, rendered certain evidence 


useless, the cause will be remanded, if thedecision’bere- | | 


versed, in order to afford the party the opportunity ofin- 
') teducing the evidence. Bainbridge vs. Clay, - 


ASSIGNMENT. 


ebts be assigned as a collateral security, by a public act, 
the assignee is not bound to use the same diligence as the 
endorsee of a negotiable paper. Johnson & al. vs, Sterl- 
ing, %- - - > - ~ Ta 
2 And, an agreement that the expenses of collection shall be 
borne by the assignor, does fot authorise the assignee to 
charge for his own trouble. Same case, - .° 

"i a 
ad. ATTACHMENT. ms 
The defendiint, may shew that the property attached does not 
belong'to him. ‘Schlatter vs. Broaddus & al, > - 

& j . . } 


ATTORNEY. 


1 May make any affidavit in the proceedings of a cause which 
the client might.. Caulker vs.Banks - < a 
@ Cannot by striking off hisname, become a legal witness ina 
suit inwhich he was employed. English vs. Lotham. 
See PRAotacy, 13.. 





BANK. 


“The directors of a. bank, are not suable by a partial number of 
stockholders to answer in damages for particular char- 
ges of mismanagement and fraud. Faurie & al. vs. Mil- 
laudon & al, + “ - - - = 4 
See Louisiana Starz Bank, Promissory Note, 10, 11 & 16. 


BILL OF EXCEPTIONS, : 
a j None lies to a final ee Goodwin vs. Chesneau’s heirs, 


* BILL OF EXCHANGE.. 


Pa In ani action against the diraiwée, Wino Sati Sr nition be al- 
; leged, the judgment will be arrested. Barbarin vs. Des- 
|.  ethaut’s heirs, - - > - - 
| 2 The presumption of its being intended’ to be negociated, yields 
to proof of the contrary, Robertson vs. Nott, - "+ 


BOND. 


‘1 A twelve months’ bond is void, if taken for more than double 
the amoufit'of the property sold. Aubert vs. Buhler & 
al. % + - ~ . - - - 

@ Whether the penalty of a bond may be demanded before the 
defendant may bé in mora? Quere. Bryanvs. Cox - 
,3 A bond given before an order of court be made, is as ‘valid as 
ifmade after. Collins vs. Welsh, - - - 
4 The surety on a twelve months bond cannot be relieved on the 
ground that the sheriff negleéted to file it ga.caloyatiey 4 

, eution, Evans vs. Nash. - . 

i See Suzanirr, 11 & 12. 


‘ 


CONDITION. 


Precedent is known to our laws. Cornell & wife vs..Hope Insu- 
rance Company, - ~ *) - 


CONFESSION. 


Cannot be divided. Pratt vs. Flower &al, - 
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CONTRACT. 


See AGREEMENT, Crxpiton,—Mrons,—Law 1 Navreattoy 
1& 2—Partirion 3& 4. 


COURT-OF PROBATES: 


1 Ithas exclusive jurisdiction of claims against an estate admin- 
istered for minor heirs. Buillio & al vs. Wilson, » 
2 Or bya beneficiary heir. Wilson vs Buillio&al, - * 
3 Ifthe representative of an éstate fail to settle it, he ought to 
be required to filea tableau. Kenner & al vs. Duncan’s 
heirs. , ee Ps - ed dad - 
4 And onfailure, he becomes inable in his private capacity. 


Same case, - - - é x. i 
5 Ona defendant’s death and the appointment of a curator, a 

cause ought to be transferred to the court of probates, — 

Prentice & al. vs. Waters. ee - - - 
6 A court of probates ought not to order the balance in the ex- 


exutor’s hands to be brought in and applied by it to the 
debts, legacies, & Lafon’s heirs vs. his executors, - 
See InsotvEnt, 11—Exxcutor, 1—gaxg, 1, 2. 


CURATOR. 


1 His sureties are suable in the district court. Martin's heirs 
: vs. Martin & al. - - - - “ 
2 He is when ordered by the court of probates to pay adebt. * 
Waters vs. Wilson &al,..« - © * . 
3 Who has given money to be laid out for the estate, may sue in 
hisown name. _ Guibert vs. Herpin, - rs 2 
4 And the defendant cannot set off a debt due by the estate. 
Same case, * - - é - 
5 Is entitled to ten per cent on the yearly interest on the sums 
inhishands. Plauche vs. Plauche.  - - . 
-6 May demand the estate of his intestate’s son. Bradford's 
heirs vs. Beauchamp. - : - “ 
7 Is functus officio at the end ofthe year. Johnson vs. Brown. 





PRINCIPAL MAPTERS. 


Ss Aad the Sourt of praise has no longer a jurisdietion over 
& him. Samecast, . - - - ust 


CREDITORS. 


{ Cannot attack the contracts of their debtors, unless they are . 
injured thereby. Semple vs. Fletchir. - gam 
Hence, they must shew that sufficient property does not re- 
main to pay them. Same case,. - - - id. 


DISTRICT COURT. 


Itis not wholly deprived of. its jurisdiction, ratione materia, in » 
suits for the recovery of debts against an estate, adminis- 
tered by a curator or perme A heir. Tabor vs. John- ~ 
‘son & al. - - 8 - - - - 674 
See Conator, 1 & 2—Husnanp & wire, 1-—NvisaNck, PRACTICE, 
" 25—W ipew, he 


>? 


EVIDENCE. — 


* 


i 1A synallagmatic contract, not made in the requisite number 
of originals, is good as a beginning of proof. Fenguson 
& al. vs. Thomas & al. - - - < 
Aclaim ‘unsupported by proof-will be disregarded. Crain 
vs. Roberts, - - ° “ = “ 
3 Parolevidence cannot be received of the contents of a grant. 
Allard & al. v8, Lobau, 
-AyThe certificate of a notary, under the act of 1821, is not evi- 
2 dence, unless it be attended with the strict observance of 
’ all legal formalities. Fougard vs. Tourregard, . 
7 & Unless it be received without objection. Same casey - 
6 Ifa paper be legal evidence of a fact, and not af another, it 
~*~ will be presumed to have been used to support the first. | 
i. Same case, * - ° : ai a 
. 4 The lading of goods may be proved by parol, if it donot ap- ~ 
p> pear thate bill of lading wastaken. Giraudel vs. Men- 
diburne, - : ° oy ‘ ~ 
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8 One ought not to be permitted to were not al- 
lege. Same case, - - = - - 

9 The payment of a written order, the existence of which is 
admitted, may be proven, without its production.— 
Spraggins vs. White& al., - hae oP - 

See AprEaL, 22—Juny, 6& 7—Practice, 9, 18, 42, 43 & 46-—F 

missory Note. 


EXCHANGE. 
“1 A party to a contract of, may sue for damages or demand the 
thing he gave. Goodman vs. Chesneau’s heirs, - 
2 Iflie be evicted by a minor, the latter must restore without . 
he gave, if it be in His possession. Same case, ° 


EXECUTOR. 
1 He cannot pay any debt, without an order of court. La- 


fon’s heirs vs. His executors, one - ae: 
2 Especially one to welrncition ispleadable. Same case, 
wks ‘ 


FORCE. , 


It is only by taking with force that the owner loses his right. 
See Practice, 18, 


FORGERY. 


He who alleges, that a writing produced against him, is not 
obliged formally to disavow it, to be allowed to prove 
the fraud. Gravier's heirs vs. Gravier. . « 


FRAUD. 


May be shewn at the trial, without having been alleged inare- © — 
‘plication. Skilliman vs. Jones. - - - 6 
See Jury, 1, Satz, 1 & 2. 


i | 
HEIR. 


1 A beneficiary heir, responsible in his private capacity,is liable 
in the district court. Martin's heirs vs. Martin, = ad 





PRINCIPAL, MATTERS. 


May sue the widow satan aint eo..rt, fora division of the 


Gague’s heire vs. heat 


A Grays sob - 

Rot ‘one, ms - stable, “in the district court. 

| ars : - . - * 

ite ‘Wuy litigious property cannot claitih the increased'value 


Lio yee Gravicer, = 


Hosta & WIFE. 


a 


ora * —— 


peer 14 


INJ UNCTION. 


It will not be dimolyed, ate improvidently ial it 
appear, that posterior circumstances will demand that it 


issue a new. Exvicwos 


* 


* 
_ INSOLVENT. 
The wife for her a the estate, disposed by the insol- 


vent is a privileged creditor. Dreux vs. Dreua’s syndieg, . 


2 Proceedings im an insolvency are res'intervalios acta, as.to.a 
creditor not on the bilan, and whose claim is not. noticed 
there. Bainbridge vs. Clay, - Mi sani 

3 Proceedings in another court,'than that seized of the concurso, 
by a party to it, are illegal and void. Menard vs Pierce 
& al., Same case, - - - « t 

The legal means of shewing the insolvency of an estate is by 
a settlement of the tstate, in the court of probates.— 
Semple vs. Fletcher, . - _- 

OL, 111, (6. 8.) 92 


Nas 
ag 


269 : 





5 Three fourths of the exeditors ote in, PP sai" 

es the case of 's for respite. Dauphin 

6 Ina suit against 55 ies to be placed n the t 
a 


ble demand is a - 
», 


8 ‘The fe EE, jie cu, the sale of an 
insolvent’s property is to bendvertised. Semecane, A ' 


4 


a 1 Conventional, pi 


not run, in. case of further indulgence. "Hepp & al. vs. 
Duieross & al. - -. - . - 
2 Is due omié price of aslaye, from the time it became paya- 
ble.. Same case, - 


1 Cannot be answered by anagent. Buford vs. Valentine - 
2 Answer to, cannot be divided. Huster'vs. Smith, § - - 
3 Ifit be evasive, the case will be remanded. Byrd vs, Bowie, 
4 Ifa part of the plaintiffs answer be stricken out, the defen- 
dant Se ee ee 
Clay vs. Oldham, - : - - ‘ 

See Promissory Nore, SoPkatrien: 19 & 20. 


JOINT OWNERSHIP. 
See Partition, 2 & 3. 
- - 
JURY. 


1 The question of fraud is ofthe province of the jury. Kam ysl 
be 
Herrman, * - - - - - <a 





legal means of compelling the attendange of all the jurors 
on the pannel. Chalmers & dl. vs. Stow, . - 


4 yy party may claima jury. aor Menard 


4 to be pronounced for want of an 
i Rgpner & aby,’ - i 
P 8 if in cnledbig eid a 00) 
q n the parties, anew 
ae a ; 
4 en ae ought me find. against 
rw who tote the mai id of the question. 


‘CHSC, 


F cditacrcinrentnsiyiitiand a jugor served on «. 
the first trial, may demand his removal. *Henry vs, Cu- — 


a ; LAND 


ay, 
%, 


4 s 
1 A squatter on public land, has no right to object to the pas- 
* sage of a road over'the land-he occupies. Allard & al. 
vs. Loebau, * Ps 7 - - os 


pes Possession cannot be pleaded against the public, except for 


pe 


LAW. | 
‘ oo 
1 Whete the law of the place of the contract is not set forth, the 
court will take for the rule ofits decision, the law of the 
state. Campbell vs. Miller, 2 be 7 - 
@ Same point. Campbell vs. Henderson, : . - 


LOUISIANA STATE BANK. 


A party sued by it cannot plead that its directors have not taken 
= the oath prescribed by law. Louisiana State Bank vs. 


ty - - - = ~- - 


ata! | 


td, 





~ wW 


se S MARYPAL is 

A widow is entitled # the, although che married; and 
and her husband died in another utate. A 
Caffray & al. . a - i= 


m account ne 
ing a balance die from him, whith he afterwards pays He 
cannot recover it on thé ground that he sold 
correspondent’s cottém for a bill, which is since’ ' 

,' protested. isk & al. vs. Offit & al... Ge 
2 Especially, if the latter; in the veiiinittaenellidl nies pit 
ceeds to the person for whose account he had consigned 
the cotton to the plaintiff: Same case, - - 
3 ‘Ten per cent is an excessive commission for the sale of goods. 
Arnold vs. Dean, . - o> tapers 
MINOR. 
An emancipated one, can only bind himself by # contract that 
turns to his advantage. Guirot vs. Guirot’s heirs, - 
“See EXCHANGE, 2. 


MORTGAGE. 


1 On the failure of the mortgagor, no judgment is necessary, to 
pursue the premises inthe hands of a third possessor, 
Miller & al. vs. Mercier &al., - - - - 

2 Same point. Rowell vs. Buhler & al., . + - 
3 The recorder is not bound to cancel a, on the production of 
the note, to secure payment of which it was given. 


o . - - . 





PRINCIPAL MATTERS. 


4 Tn enieapety mortgage, if bitte big: 

; ment,liave an order of seizure and sale. Nichol vs. 
Bs De Ende, - “ 7 “ - - 
is But, must prove his right by authentic evidence. Same case, 
a A third possessor must be pursued by an action of mortgage. 
iy Richards & a}. vg. Nolan & aly». - . - 
” A vendee ought to be permitted to shew the premises, were 

mortgaged, and suit brouglit on the mortgage. Bushnell 

vs. Brown's heirs, - - - eet 

8 Property, especially mortgaged, cannot be sold at the suit of a 
third party, & than che smonnt of the seirtgage. 

De ‘Armas 1 - ee - 

) Anorder of seizure, though obtained belive a debtor’s death, 

Ee cannot be executed afterwards. Jenkins vs.Tyler, - 
D] 10 But the creditor is entitled tocosts. Same case, - —- 
bg An application for ani order Of seizurejand sale is to be made 
ig, to the judge of the debtor’s domicil.. Marigny vs. Hunt, 
12 The plaintiff cannot proceed by itand the via ordinaria. 
Same case, - - - - - - 


3 3 Ifhe do the via ne ee Same 
d cast, ae - - . . r 


NAVIGATION. |. 


1 Thenecessary expences of a vessel coming into the Bayou St. 
John, are not confined to the toll. Hyde & al. vs. Henry; 
- @ But extend to all nectemury disbursements till her return. 
u Same case, «5 » Me é “ 
3 If the master of a steam-boat, Lon stellt gant f tho freight, 
ie he may be held to pay its value. Frisby vs. Sheridan, 
4 Although he offer to bring it down at his next trip. Same case, 


NOVATION. 
Isnot presumed. Crain vs: Roberts, 


NUISANCE. 
removal lies in the district court, although the cor- 
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poration have power to abate it. Trysteee of Natchito- 
ches vs. Coe, - - - ape 


» See Pracricg, 2a. 


N ULLITY. 


‘The absence of the reasons on which a judgment is rendered is 
only a relative nullity. Whitehurst vs. Hickey te al, 


See DistRicT Cavar, 
OVERSEER. ry 
Discharged for misconduct can recover vie te ser- 
ved. Grafton vs. Collins, — - Per - 


PARISH JUDGE. | 
His attestation is legal, though he subscribes himself judge, and 
uot parish judge. Eanicios ve. Weyss, . + J 
See Baus, 18, Saznurr, 11, 


¥ PARTITION, 
tion and sale. Goodwin vs. Chesneau’s heirs, : 
2 ‘Che same rules, which govern partition do not strictly 
apply to every act, iy sti ene 
destroyed. Samé case, . ~~ ° 
St ia petiole Gale th site puatign ilien ein ater 
ship, are to be considered «s‘partitions. Samecase, - 
4 A. contract by which» stepfather, renounces all his right to 
his wife's estate; 00 receiving specific pee is not a 
partition. Same case, ; ¢ ° 
See Prescniption, 1. , 


PARTNERSHIP. 


The firm may consist of the name of one partner only. Phillips 
vs. Paxton & al., aad > +o Lad @ ae , 
See Promissony Nors, 4. “as 





|. Jt cannot exceed double the amount of the injury. English vs. 
POSSESSION. 
: See Lane, 2. 


POWER. 


PRACTICE. 


1 A judgment is valid, although the snm adjudged be not stated 
¢ - therein, when it appear.on therecord. Melancon’s heirs 
vs. Duhamel, «- - = . ‘ 2 
} 2 When the plaintiff fails in making out hig case, there is judg- 

* ment of non-suit. Hervey al. vs, Russel, = « - 
sits ie ci inihimiaiensteeiiliabtiis tlh. <del 


variance is immaterial. Baldwin vs. Hazelton,, - 


4°A plea of res judicata is: sustained, if it appear that the same - 


thing was disallowed in a former suit. Voorhies vs. 
Mutholian, - - -: - . 


¥ 5 Inconsistent pleas cannot be received. Ferguson & al. vs. 


Thompogn Sl. mg 

-6 Motions for a new trial are always addressed to the discretion 

of the eourt. Roberts vs. Rodes, Ramer : : 

x) It will be denied to « pattY'wha did not use due diligence 
| Stafford vs. Calihan, _ ‘ ‘. 

| 8 A freeholder, erbesligued.a totam Sor nen hisniagh tn geee 
initted to prove he was not sworu, Innis vs. Kemper, 

9 Itis not essential thet a judgment should refer to some law. 

* Henderson vs. Bowles, - - + - 


» e 10 The sheriff’s return, that he served the petition and citation, 


is evidence he did so in both languages. Cog vs. Wells 
&a -« - - ‘+ - - 
pe goods sold need not be described in thai patiticn when 
\defendant has assumed payment of their amount. | 
Rafal. vs. M'Crummen & al. - - 


88 


166 
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- 12 Thecourt, not the party, must judge; whether due diligence 
was used in procuring testimony, Loceard vs. Bullit, 

13 A defendant is not regularly in court by service on an at. 
torney appointed by the judge to defend him, Holliday 
vs, M‘Culloch & al. a e . a: 

14 Ifthe sheriff, in copying a citation, insert words not in the 
original, this will not vitiate it. Herman vs. Sprigg, 

15 A denial that the plaintiff perfornied part of his contract, is 
no admission that he performed the rest, if the general. 
issue be pleaded. Cornell & wifevs. Hope Ins. Co. 

16 The neglect of the party to prove what is essential to his re- 
covery, is hot cured by the evidence of the other leaving 
itdoubtful. Same case, - ee ae 

17 Service of the copy of the judgment on the bail is not legal. 

Frisby vs. Sheridan, + “ ee 

18 The pleas of usury, fraud, and want hovallinasiias, do not 
wave the general issue, ‘Dunford vi. Aime, - i 

19 Ifa party be called by interrogatories, to say whether he has 
a certain paper, answer inthe affirmative, it is sufficient 
for him to produce jit atthe'trial. Clayvs.Oldham = - 

20 And his opponent is not entitled to a continuance to examine 

it. Same case, - - - ° fe 

21 If the proceedings have been changed from the via executiva, 
te the via ordinaria, judgment may be wh git 
azainstthe defendant. Samecase, - 

22 The plaintiff may shew the value of goods sold, saieghive 
didnot declare on 8 quaniww talents ere 
E-oward, - - -— 

23 Every affidavit for a. continuance should contain a declaration 
thiat the evidence is material, that due diligence has been 
exercised, that there is a probable expectation of obtain- 
ing it, and that the continuance is not asked for impro- 
perdelay. Allard & al. vs. Lobau,  - - - 

_ 24 A juds-ment against d person who sues for the abatement ofa 

nuisance dees not form a res judicata against another 

pluintiff. Same case, - . ” if aad 





PRINCIPAL MATTERS. 


| 25 in the first district leave to amend ought tobe before . 
| © the day the causes are set down for. trial." halmers & 
al. vs. Stone, a 6 og a - . shr 
8 The sheriff may, at any time, perfect his return by signing 

a it. Nichol vs. De Ende, - : 
27 The plaintiff may shew, at the Bysvatvr what i A 

way of réconvention is pending’tn angthier suit. 
vs. Miller, - : sh Peg _ 
28 An avérment that the obligation has been discharged 
sos with the proof of ake a 
29 The power of courts to enjoi 
on thie nature of thé” property ipviet ot 
Birtka OF i; : F 
30 An alias fi. fa. cannot tiaee, till the re wtf pi 
key vs. Trisstees of the'P yteria 


31 An inferior éourt miiy set a Misbrder Sic ol 
ed. Shaw & al: vs, Thompson, 


ha 
y 


+: 


b 92 A judgment of eviction cannot be pleaded as res judicata’® * a4 
against a claim, against the vel 3 
win vs. Chksneau’s heirs, 


33 The'plaintiff canhot at once = the via exe vil 
&t 0 


4 


“Ghd the ordinaria, Giirley uc). Me 
aw whet the Falesnaf court require iho réplicatioa,” im ey 
ware left opeinto the — ital 


pice 

a agree. | White Gai. V5 Ro- 

Se Se A p . ¢ 

» be “96 WN failure in the plaintif to comply "Was coridition | pre- 

) cedent, méy be taken sgflatags ot itider thesigeneral 
* “issue. ‘Abert vs. Béjon, ~* SS es 
37 Service at the fast placd of Fésidence i bad. Ireland vs. 

Bryan Sale - < n° - 
38 A wile cannot appear Without her ever Same ease 
38 A defendandt cannot amend his answer without leave. Ro- 


Binson& al. vs. Williams, ~ . " ; < 


Densation must be specially pleaded. Same case, . 
“as bs s) 93" + 
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' 41 The plaintiff not file any replication, ‘Skilliman V8. 44 
Jones, RP es ‘ . : 
42 The return i oe explained by parol. Same 


case, . 
S N achat sheriff or his Fes Same ease,’ 
a pe agian on the officer to amend. 
am 
be read to the <i to sti 
that might be made ore,ienus. 


to 


alia abeges title, without partition, cannot 
‘pre ibs against eadh other, Broussard vs. Duhamelyji~ 11 
2 Dion agra git th wily although | Ait Ta Hi oA 
inten Downn Gaal "ps 7 ee “161 | 
3 The action ¢: si prs by 
, vs. Souberease, ; * - 


4,Services, rencered on board of the-deles ‘lle a 
cathe ys ope atherd on board of autother, in 


which by, weet in order to rebut the plea of 
prescrip-on. re Waters, - - 
5 A sale not sul-scribed by the vendor, cainot be the basis of a 
the presc:iption of ten Years. Bonne & al. vs: Powers, 458 ; 
6 Damages for <n injary are not recoverable’ by reconvention e 
_. after one:yeat."_Ritchie vs. Wilson, - - - "586.4 
7 A parol admission ofe claim does ndét enable a workman to a 
repel the plea of prescription, Lafon’s heirs vs. his a 4 
ecutors, So, se 
See Exxcvron. ". 





PRINCIPAL MATTERS. 


PRIVILEGE. 
See LAanD—SaLez. 


PROMISSORY NOTE. 


| j The act which requires the sum tobe in words at full length, 

a does not affect notes theretofore made. White & al. vs. 

£ Brom&al. .° . i 

4? If the endorser reside at the aistanss! of six miles, ee 

four days are too great a delay, i in giving notice. Rey- 
nolds ¥s. Buford, + ie 
A .3 The indorsee cannot réquire that the maker capil a par- | 
| ty and answer interrogatories. Coren al. vs. Pat- 
terson, . : 

a 4 Anote endorsed by. a scat does not ta the endorsee 

i | liable to the firm for latéhes, ; Collins & al. vs. — 
men & al; . 

8 If the note be regularly endorsed, the  Hleintit cannot be vee 
on the proof.of his right tiaras Banksys. Eastin, 

; _ 6 Unless it be alleged hedid not co @ fairly by it. Same case, id 

4 _7-A blank endorsement rendefs the note payable to gc 

‘WSame case, * [= aes # 

8 Ifthe aste allegedto be lost, be oiteninhctlap have beeti exe- 
cuted, and is:proven to have been protested and retimed — 
to the plaintiff, he will not be compelled to givesecurity. 
Brent ys. Ervin, . ‘ 

' 9 Parol evidence iting be | restate nore’ rom 
uh ster the protest, to pay. Deluge V8 Mollere, ; 
eA 10 A bank ééfinot contest the right of a pérson, Who dodges’ a 
note for collection, # Canonge vs: Louis. State Bank, 
e Ti And is sueeble for neglect in protesting. and giving notice, 
before the tr eet ‘Same 
* case, at; 
2 The ietendank bepnat call ta ACRE the pains right 
toe ndte which he hs prima facie tite Shaw & al. 
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13 When a not: ismade payable at a particular place, payment 
must be demanded there, before a recourse can be had 
against the maker. Miller vs. Croghan, 

14 If a‘note be payable at the house of A. B., a demand at his 

_ dwelling house or office, is good,, Miller vs. Hennen, 

15 Anagreement, by the endorsee, after protest and notice, to 
receive pickets, on a deferred day, discharges the endor-" 
see. Mitlaudon vs. Arnous & al., 

16. A’bank is no‘ relieved from the obligation of due diligence, 
with regerd to a note, received in collection, by the re- 
moval of the maker’s domicil out of the city. Louis. 
State Ins. Covvs. Louis. State Bank, 

17 What is full iltse, for a note is a question of law. Flood 
‘&al. vs. Shatimburg, 

18 The éndorser of a note after maturity, nuit ailéw every 
equitable defence to the maker, Tureas ys. Rogers, 

- <3 . See Sunerx. - 


@ 


; __ REFEREES. 


,¥j Whether « case may be sent them} when a jury was 
“prayed for? Quere.. Ca ys. Banks,» «. . 
| ASjudge may refuse to send a cane before them, although 
thererbe long andhintricase accounts, Game cise, _.« 
mie las 
ey if REGISTRY. 
When a lien results not from a. contract, pit’ from an done, 
the want'of a registry oie objected.” & al. 
vs. Mercier & ahi” a : Ree 4 ra “= 
Pe ¥ ge 
eee": , ROAD. we 


1 The right of the e navigation company t to make a roa om the 
‘bank of the ¢ Bayou St. John, is not a-surreniler of the so- 
yereignty of the public. Allard & al. vs. Lobau, . . : 
2 The right of the state to make roads is not limited to the banks 
of navigable rivers. Same éase, - — 
See Puactice, 8. . 





PRINCIPAL MATTERS. 


SALE. 4 


ie 4, The acts of the vendor, after the sale, are against the vendee 

y vevidence of fraud, in the former, Martin vs. Reeves & al. 

_ 2 So his declarations, as part reeum gestarum. Same case, — - 

3 A purchaser, at a probate sale, is.not entitled to the action of 

redhibition. Pintard & al. vs. Deyris, nog Say 

A A purchaser of land, at a probate sale, has no recourse against 

the estate, for the value of improvements put up, by a — 

- , third party, if the land was sold, as it belonged to the 
estate, Rutherford’s representatives vs. Martin's heirs, 

5 A sale, without delivery, does not prevail against a second, 

accompanied by it. Swiboride ak vs. Baldwin, ~*~ 

6 The-vendor cited in warranty, who admits he transferred and 

delivered; but hasa just title, does not admit the plain- 

tiff’s. Calvit vs. Compton & al., - - - 

} 7 Inthe action of redhibition, the thing sold is given batk, and 

the price claimed; Robert vs. Redes, ae 

8 Theacknowledgements of the vendor in the billof sale, are . 
evidence against a subsequent vendee. ee 

tis & als - : - - - a 

. 9Ina public sale to satisfy a mortgage, the mortgagee, if he 

| Purchase, will be allowed to retain the price. Bacon vs. 

 “MBNutt & ab., - a - - 

10 The purchaser it not necessarily in bad faith from the com- 
mencementof the suit. Prudhomme vs. Dawson & ai., 


y 11 No ns ne sale. Aba) vs. 
P Casteres, thie " 4 


Bs “he bought no title. Samecase, — ay 5 Z 
13 Thé remedy of the Spanish Iaw against him, by iniprison- 
ment isnot uheonstitutionsl. Same.case, . 

- 14 If the vendor promise, after the sate, to send)the dicen 
board of a vessel, and through the megiect of his clerk, it 
be lost on the way, the vendee may withhold the price. 
Lincoln & al, vs. Visoso, . 

pie acknowledging the payment of Git i a 
fof sale. Richard ys, Noland, & a. 
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16 If both parties after the leon in th onthe pee 
sion follows the title. Same case, ; 

17 A purchaser, who bought, without the legal formalitien;* 
when sued by the vendee, cannot claim sapere ati 

- hhistitle. Ingrem & al. vs. Ingrem, 

18 A parish judge, as such, eannot certify a cameiee 
knowledgement. Seymour vs. Cooley. ..- ‘ 

19 The vendée of a judgment debt may resist payment, if the 
suit had not ripened into a judgment at the time of the 
sale. Henderson vs. Griffin, ns fabio, 

20 The first vendor may be. sued on. his warranty, by his im- 
mediate vendee, on the latter’s ‘véndee being evicted. 
Goodwin vs. Chesneau’s heirs, “ cae ee 

21 Unless the immediate vendee sold without a warranty, Same 

Oe a fey : 2 SF. : 

22 The vendee is not disturbed by the recovery of an adverse 
claimant, in a suit to which he is not a party. Eznicias 
vs. Weiss, : - - - “ . 

23 Ifhe who advances the price, take the bill ofsale in his own 
name, he cannot be disturbed, till he be reimbursed. 
Villars vs. Morgan, > . - . 

24°'The words I do sell, im an instrument, amount to a sale” 
Crocker vs: Neeley’ al. - - - - 

-25 The consent of the vendee may bergiven after the o and 
proved aliunde. Same case, - n 


26° peenotte an hd eee 
minoris, be elapsed, the. v maysuccessfully oppose 
the vendor’s suit... Dieenport’s heirs vs. Fortier & al. 4 


o7 Although the «ction of fuanti minoris does not lie on a judi- 
cialsalé, on account of a vice or defect in the thing sold, 
the vendee may avail himself of a want of quantity. 
Same case, .. - : “ z ° - 

"~~ See Smmrage, 3; 4, 


a 


SHERIFF. 


i May amend his return, after a contest, in which its valid 
is attacked. Aubert vs. Buhler & al. : 





* PRINCIPAL MATTERS. 


@ Andreturn an execution after the return day.. Same case. - 
3 Ifhe levy, before the, return day, lie may sell after. Same 
* ease, - - > - . - 
A purchaser at a sherifinelg, const bo een br a poste- 
rior irregularity. Same case, - - - 
Sit is not a defence against his claim for fees, that he did not re- 
' side in the state, when the services were Ra Mor- 
: S. gan vs. Mitchell, - - - - - 
aa 6 When he is charged with a ctilpable hhrench of duty, the 
a proof lies on the party, although it involvea negative. 
sp ’ Same'caze, ~~ fi : ‘ -.- td 
| 7 -Ifslaves be committed tO Titmesfelons: and Tone can-_. 
not release them, on their being discharged of the felony. 
Same case, °. - - - - - - 
8 Itisnot a good defence against, his claim for keeping them, 
that they were not in close custody. Samecase, . - 
9 Ifhe fail to advertise a runaway slave, he cannot recover the 
legal fees. Same case, . : . ri 
10 But he may the value of his services, iftheir detention was 
| known to the owner, and he refused to tike them. 
y Same case, ° ° - ° .. - 
\ > 11 The parish judge’s certificate that a sheriff ’s bond has been ’ 
executed, with the consent of the justices, is evidence’ 
that they approved the sureties, Whitehurst vs. Hickey 
& al.’ . a e . ¥ 
“4g And they are bob, nag it be not recqrded. Same 
. case, = = - - of 


~*~, 


SLAVE. 


1 ina suit for killing a slave, presumptive evidence supports 
f the verdict. Crawford vs. Cheney, - - 42 
a! 2 If the defendant’s plea, be not supported by evidence, and he 
mn , appesl, damages will be given: ‘Same case, =~ - ‘a 
, See Saunier, 7, 10. 


{ 





That on a note cannot claim the beriefit ‘of the law relating io 
endorses. Guidrey vs Fives, eG AS 


fe ty 
ou 


USURY. 
1 If more than lawful interest be stipulated for, the principal, 
: alone can be recovered. Herman vs. Seri 2 4 
2A And the borrower i is not bound to pay any interest. Case, . 
3 Usury, may be committed by taking lawful interest on more 


ee 


. than is lent. Flood & al. vs. Shaumburg. ent 


r When she accepts the commutity, she is liable jin the district 
court, Flood & al. vs, Shawmbrurgs. ie 2:2 
2 When she has taken an, active part, or made no inyentory, 


Fn Tpaet reponnce. Same casey, -: anleatie 
a ' WILL. nt ee: ee 


1 Wheri it appears’ fromi it, it-was read to the tenighe al? pre- 
ence of the witnesses, it matters not what expressions 
' Were used to 07 96 hires. Forstal & a}. vs." 
Forstal, + - - - Sg 
@ The Spahish law did not require, that ‘all the formalities ry 
quired by law, should appear on thé face of the will — 
Bonne & al. vs. Powers, - - e 
3 The validity of aiwill, aot presente oi petit Judge, an 
“ not be inquirhd into the district court: ’ Bradfor'ds tart a 
vs. Beauchamp, * : - - ty 
4 Till it be presented, it cannot enable to presexit: nas 9 Bt i 
sg yy 


WITNESS. } 
1 When he hasno interest ia the event of the suit, but some.on. ss 6 a 
the question, the objection goes only to his eredi hie 
«Broussard vs. Dithamel, . - Arata Me] 
2 One, who is liable to costs, but has the means of securing 
himself, is a competent witness. Cole & al. vs. M Crue 





